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American Film Company, Inc., a Corp., vs.

ORIGINAL.

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OV

CALIFORNIA, SOUTHERN
DIVISION.

754 Civil

GIDEON L. MOYE,

Plaintiff,

vs.

AMERICAN FILM COM-
P A N Y, INCORPOR-
ATED, a corporation,

Defendant. (

CITATION ON
WRIT OF ERROR.

)

UNITED STATES OF AMERICA, ss.

The President of the United States to Gideon L.

Move, and to Duke Stone and C. L. Kilgore, his attor-

neys, Greetings:

You, and each of you, are hereby cited and admon-

ished to be and appear at a session of the United

States Circuit Court of Appeals for the Ninth Circuit,

to be held at the City of San Francisco, State of

California, in said Circuit, within thirty days from

the date of these presents, pursuant to a writ of error

and an order allowing the same, filed in the Clerk's

office of the District Court of the United States for

the Southern District of California, Southern Division,

wherein American Film Company. Incorporated, a

corporation, is plaintiff in error, and you are defendant
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in error, to sliow cause, if any there be, why tlie judg-

ment in said writ of error mentioned should not be

corrected, and why speedy justice should not be done

to the parties in that behalf.

WITNESS, the Hon. Edward D. White, Chief

Justice of the Supreme Court of the United States,

this 17th day of February, 1920, and of the Inde-

pendence of the United States the one hundred and

forty-fourth.

Trippet

United States District Judge for

the Southern District of California.

[Endorsed]: ORIGINAL No. 754 IN THE Dis-

trict Court OF THE UNITED STATES In and

for the Southern District of California SOUTHERN
DIVISION GIDEON L. MOYE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation, Defendant CITATION ON
WRIT OF ERROR. Received copy of the within

Citation on Writ of Error this 17th day of February

1920 CL Kilgore &DukeStone Attorney for Plain-

tiff FILED FEB 17 1920 CHAS N. WILLIAMS,
Clerk By RSZIMMERMAN Deputy Clerk FORD
& BODKIN 410-413 H. W. HELLMAN BLDG.

LOS ANGELES, CAL. MAIN 767 Attorneys for

Defendant.
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United States of America, ss.

The President of the United States of America,

To the Judges of the District Court of tlic United

States, for the Southern District of CaHfornia,

GREETING:
Because in the record and proceedings, and also

in the rendition of the judgment of a plea which is

in the said District Court, before you between Gideon

L. Moye, plaintiff and American Film Company, a

Corporation, defendant a manifest error hath hap-

pened, to the great damage of the said American Film

Company, a Corporation, defendant as by its com-

plaint appears, and it being fit, that the error, if any

there hath been, should be duly corrected, and full

and speedy justice done to the parties aforesaid in

this behalf, you are hereby commanded, if judgment be

therein given, that then, under your seal, distinctly

and openly, you send the record and proceedings afore-

said, with all things concerning the same, to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of

California, on the day of next, in the

said United States Circuit Court of Appeals, to be

there and then held, that the record and proceedings

aforesaid be inspected, the said United States Circuit

Court of Appeals may cause further to be done therein

to correct that error, what of right and according

to the law and custom the United States should be

done.
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WITNESS, the HON., EDWARD D. WHITE,
Chief Justice of the United States, this 16 day

of February in the year of our Lord one thousand

nine hundred and 20 and of the Independence

of the United States the one hundred and forty

four.

(Seal) CHAS. N. WILLIAMS
Clerk of the District Court

of the United States of

America, in and for the

Southern District of Cali-

The above writ of error fornia.

is hereby allowed. By RSZIMMERMAN
Trippet Deputy Clerk.

Judge.

I hereby certify that a copy of the within Writ

of Error was on the 17th day of February, 1920,

lodged in the office of the Clerk of the said United

States District Court, for the Southern District of

California, Southern Division, for said Defendants in

Error.

CHAS. N. WILLIAMS
Clerk of the District Court of

• the United States for the

Southern District of Cali-

fornia.

By RSZimmerman

Deputy Clerk.

[Endorsed]: United States Circuit of Appeals for

the NINTH CIRCUIT American Film Co, a corp
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Plaintiff - - in Error vs. Gideon L. Moye Defendant - -

in Error Writ of Error FILED FEB 17 1920

CHAS. N. WILLIAMS, Clerk By RSZimmerman

Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE
OF CALIFORNIA, IN AND FOR THE

COUNTY OF LOS ANGELES.

GIDEON L. MOYE, )

Plaintiff )

) COMPLAINT-
vs )

) Damages.
AMERICAN FILM COM- )

PANY INCORPORATED -
)

A CORPORATION )

Defendant. )

PLAINTIFF COMPLAINS AND ALLEGES:
L

That plaintiff is now and has been at all the times

mentioned herein a resident of the county of Los

Angeles, state of California.

11.

That defendant, the American Film Company In-

corporated, is a corporation existing under and by

virtue of the laws of the state of Virginia. That said

corporation is now doing business in the state of Cali-

fornia, the principal place of business of said cor-

poration in this state being in the city and county

of Santa Barbara, state of California.

111.

That on or about the 27th day of November, 1919,

an automobile, to wit, a Pierce Arrow seven passenger
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touring" car. owned l)y plaintiff and while heini;- driven

by the accent and servcnt of this plaintiff while travel-

ing southerly on what is known as "Rincon Road",

north of the city of Ventura, county of Ventura, state

of California, was struck with ,q;reat force by an auto-

mobile owned by the defendant American Film Com-

pany Incorporated, a corporation, travelin.^- northerly

and which was so negligently operated that they col-

lided one with the other and said automobile owned

by plaintiff was by reason of said collision and by

reason of the negligence of the driver and servant

of said defendant company, broken, injured and de-

molished as follows, to wit:

The wheels of plaintif's automobile were smashed

and broken and torn from the running gear thereof:

the fenders were bent, twisted and broken: the body

w^as twisted, broken and smashed; the top and wind-

shield were broken, bent, twisted and torn: the tires

were torn and cut; the running gear, engine, axles

and mechanical portions thereof "were twisted, bent

and broken ; that by reason of said collision plaintiff's

said automobile was over turned and the seats and

upholstering were broken, cut. torn and demolished

and that said automobile was rendered entirely use-

less to plaintiff and could not be run or operated

and was injured and demolished beyond the possibility

of repair.

IV.

That the said automobile that struck said automo-

bile belonging to plaintiff as aforesaid was owned by

the said American Film Company Incorporated, a cor-
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poration, and was then and there being driven by its

ag'ent and servant who was in charge and control there-

of and who was then and there working within the

scope of his employment, to wit, the driving of said

automobile.

V.

That plaintiff had been using said automobile as

a stage to haul passengers from the city of Los Angeles

to the city of Santa Barbara and from intermediate

points between said cities plaintiff having had a con-

tract with the United Stages Company of Los Angeles,

which said company furnished plaintiff with the use

of its Los Angeles offices and waiting room and other

facihties for furnishing plaintiff wdth passengers.

VL
That by reason of the negligence of the servant and

agent of defendant as above set forth plaintiff was

damaged and suffered loss as follows, to wit:

In the sum of $1,800.00 being the value of said

automobile; $900.00 being ninety days loss of time by

plaintiff with said automobile at $10.00 per day; $10.50

being expense incurred by plaintiff making trips to the

scene of said collision and to the city of Ventura, made

necessary by reason of said accident ; and in the sum

of $500.00 being damages sustained by plaintiff from

loss of said contract w'ith the United Stages Company.

Wherefore plaintiff prays judgment against defen-

dant for the sum of $3,210.50 and the costs of suit.

C. L. KILGORE
Attornev for the Plaintiff.
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STATE OF CALIFORNIA, )

(ss.

County of Los Ani^eles. )

GIDEON L. MOVE, being bv me first duly sworn, de-

poses and says: that lie is the Plaintiff in the above en-

titled action, that he has heard read the forei^oinj^ com-

plaint and knows the contents thereof: and that the

same is true of his own knowledge, except as to the mat-

ters which are therein stated upon his information or

belief, and as to those matters thrtt he believes it to be

true.

Gideon L. Move

Subscribed and sworn to before

me this 30th day of July, 1919.

C. L. KILGORE
Notary Public in and for the

County of Los Angeles, State of

California.

(Seal)

[Endorsed] : COPY No. B-75866 Depf IN

THE Superior Court OF THE STATE OF CALI-

FORNIA In and for the County of Los Angeles

GIDEON L. MOVE, Plaintiff vs. AMERICAN
FILM COMPANY INCORPORATED, a Corpora-

tion, Defendant COMPLAINT DAMAGES Filed

Jul 30 1919 Roy W. Dowds County Clerk By E. D.

Doyle Deputy C. L. KILGORE 412-14 O. T. Johnson

4th & Broadway Los Angeles, Cal. Attorney for

Plaintiff.



10 .liucrican Film Company, Inc., a Corp., z's.

COPY
IN THE SUPERIOR COURT OF THE STATE

OF CALIFORNIA, IN AND FOR THE
COUNTY OF LOS ANGELES.

GIDEON L. MOYE, ) No. B-758666

Plaintiff, (

vs. ) NOTICE OF PETITION
A M E R I C A N FILM FOR REMOVAL AND
C O M P A N Y INCOR- ( APPROVAL OF BOND.
PORATED, A Corpora-
tion, )

Defendant. (

TO THE ABOVE NAMED PLAINTIFF, AND TO
C. L. KILGORE, HIS ATTORNEY:

You, and each of you, will please take notice that

on the 29th day of August, 1919, at ten o'clock A. M.

of said day, or as soon thereafter as counsel may be

heard, defendant herein, appearing specially hereby,

only for the purpose of obtaining an order of removal

of this cause to the District Court of the United States,

Southern District of California, Southern Division,

and not appearing for any other purpose, and waiving

no right to object to the jurisdiction of the Court over

its person or property, will petition the above entitled

Court in Department 16 thereof, for the removal of

the above entitled cause to the District Court of the

United States, Southern District of California, South-

ern Division.

Said petition will be based upon the ground and for

the reason that the parties to said action are and were
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at the time of the filing thereof, citizens of different

states of the United States, and the amount in con-

troversy in said action is more than the sum of $3000.

Said petition will be based upon the i)ai)ers, files and

records of said action and upon this notice and the

petition of the defendant for such removal, a copy of

which is served herewith.

You will also take notice that at the time and place

aforesaid defendant will ask the said Court to approve

the bond given by it upon said removal, and that said

petition and said bond, a copy of which is served here-

with, will be filed in the said Superior Court on the

23rd day of August, 1919.

The following authorities will be used in support

of said petition

:

Sections 28 to 39 (both inclusive) of the Judicial

Code of the United States.

Dated, August 23rd, 1919.

FORD & BODKIN,

Bv W. J. FORD
Attorneys for Defendant.

STATE OF CALIFORNIA )

)ss.

County of Los Angeles )

WAYNE E. JORDAN, being duly sworn, deposes

and says; That he is, and was at the time of the

service of the papers herein referred to, a citizen of the

United States, over the age of eighteen years, and not

a party to the within entitled action; that he personally

served the within Notice of Petition for removal and

approval of bond on C. L. Kilgore, attorney for plain-
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tiflf herein, by delivering to and leaving at the office

of said attorney between the hours of 9 A. M. and

12 M. on the 23rd day of August, 1919 a copy of the

within Notice of Petition for Removal and approval of

bond with a man in charge of said office, who was

over the age of twenty-one years.

WAYNE E. JORDAN
Subscribed and

sworn to before

me this 23rd day

of August, 1919.

ROY W. DOWDS, County Clerk

By FJAdams, Deputy.

[Endorsed] : COPY No. B-75866 Dept.. . . IN THE
Superior Court OF THE STATE OF CALIFORNIA
In and for the County of Los Angeles GIDEON L.

MOYE, Plaintiff vs. AMERICAN FILM COMPANY
INCORPORATED, a corporation, Defendant NO-

TICE OF PETITION FOR REMOVAL AND AP-

PROVAL OF BOND Filed Aug 23 1919 Roy W
Dowds County Clerk By F J Adams Deputy FORD
& BODKIN 410-413 H. W. HELLMAN BLDG. LOS
ANGELES, CAL. MAIN 767 Attorneys for De-

fendant.
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COPY
IN THE SUPERIOR COURT OF THE STATE

OF CALIFORNIA, IN AND FOR THE
COUNTY OF LOS ANGELES.

GIDEON L. AIOYE, ) No. B-758666

Plaintiff, (

vs. ) PETITION FOR
AMERICAN FILM COMPANY ( REMOVAL.
INCORPORATED, a corporation, )

Defendant. (

TO THE HONORABLE, THE SUPERIOR
COURT OF THE STATE OF CALIFORNIA, IN

AND FOR THE COUNTY OF LOS ANGELES:
Your petitioner appearing specially herein only for

the purpose of obtaining" an order of removal of this

cause to the District Court of the United States,

Southern District of California, Southern Division,

and not appearing for any other purpose, and waiving

no right to object to the jurisdiction of the Court over

its person or property, respectfully shows to this Hon-

orable Court that there is a controversy between the

parties hereto and that the matter and amount in

dispute in the above entitled suit exceeds the sum or

value of $3000, exclusive of interest and costs; that

the time has not arrived at which the defendant is re-

quired by the laws of the State of California or the

rules of the courts of said state to answer or plead
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to the complaint of the plaintiff; that the controversy

in said suit is and at the time of the commencement of

the suit was between citizens of different states; and

that your petitioner, the defendant in the above entitled

action, was at the time of the commencement of said

action and still is, a corporation organized and existing"

under and by virtue of the laws of the State of Vir-

ginia (a citizen thereof) and a non-resident of the

State of California, and the plaintiff, Gideon L. Moye,

was at the time this suit was brought, and still is a

resident and citizen of the City of Los Angeles, County

of Los Angeles, State of California;

And your petitioner offers herewith a good and

sufficient surety for its entering in the District Court

of the United States, in and for the Southern District

of California, Southern Division, within thirty days

from the time of filing this petition, a certified copy

of the record in this suit, and for paying all costs

that may be awarded by said District Court, if said

District Court shall hold that this suit was wrongfully

or improperly removed thereto, and also for its ap-

pearing and entering a special bail in such suit, if

special bail was originally requisite therein;

And it prays that this honorable Court proceed no

further herein, except to make the order of removal

required by law, and to accept the said surety and

bond and cause the record herein to be removed unto

the District Court of the United States in and for
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the Southern District of California, Southern Division.

Dated, August 19th, 1919.

AMERICAN FILM COMPANY
INCORPORATED,

A Corporation,

By R. R. NEHLS
General Manager.

Petitioner.

FORD & BODKIN,
By W JFord

Attorneys for Petitioner.

STATE OF CALIFORNIA, )

(ss.

County of Santa Barbara. )

R. R. Nehls, being first duly sworn, deposes and

says : That he is the General Manager of the defendant

in the above entitled action; that he has read the

foregoing petition and knows the contents thereof,

and that the same are true of his own knowledge,

except as to those matters therein stated on information

and belief, and as to those matters he believes them

to be true.

R. R. NEHLS
Subscribed and sworn to before me,

this 19th day of August, 1919.

Alfred W. Robertson

Notary Public in and for the County

of Santa Barbara, State of California

(Seal)
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STATE OF CALIFORNIA )

)ss.

County of Los Angeles )

WAYNE E. JORDAN, being duly sworn, deposes

and says; That he is, and was at the time of the service

of the papers herein referred to, a citizen of the United

States, over the age of eighteen years, and not a party

to the within entitled action; that he personally served

the within Petition for Removal on C. L. Kilgore, attor-

ney for plaintiff herein, by delivering to and leaving at

the office of said attorney between the hours of 9 A. M.

and 12 M. on the 23rd day of August, 1919 a copy

of the within Petition for Removal with a man in

charge of said office, who was over the age of twenty-

one vears.

WAYNE E. JORDAN
Subscribed and

sworn to before

me this 23rd day

of August, 1919.

ROY W. DOWDS, County Clerk

By F J Adams, Deputy.

[Endorsed] : COPY No. B-75866 Depf. - - - IN THE
Superior Court OF THE STATE OF CALIFORNIA
In and for the County of Los Angeles GIDEON L.

MOYE, Plaintiff vs. AMERICAN FILM COMPANY
INCORPORATED, a corporation, Defendant PETI-

TION FOR REMOVAL Filed Aug 23 — 1919 Roy

W. Dowds County Clerk By F J.Adams Deputy FORD
& BODKIN 410-413 H. W. HELLMAN BLDG.

LOS ANGELES, CAL. MAIN 767 Attorneys for

Defendant.
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Department No
IN THE SUPERIOR COURT OF THE STATE

OF CALIFORNIA IN AND FOR THE
COUNTS' OF LOS ANGELES

Au.^ust 29th. 7919

Present: Hon. L. H. VALENTINE, Judge.

GIDEON L. MOVE, \ No. B-75866
Plaintiff. I

vs. ( ORDER GRANTING
AMERICAN FILM COM-) MOTION FOR
PANY INCORPORATEdA REMOVAL
a corporation,

j

Defendant. /

The ])etition of defendant for the removal of this

cause to the District Court of the United States,

Southern District of California, Southern Division,

coming- on to be heard, Ford & Bodkin appearing as

attorneys for the defendant, is by the Court granted.

I HEREBY CERTIFY, the foregoing to be a full,

true and correct copy of an order entered on the

minutes of said Superior Court, Department No. 16

in the above entitled cause.

ATTEST my hand, and the seal of the said

Superior Court, this 30th day of August 1919.

(Seal) ROY W. DOWDS, County Clerk

By M. Loughran, Deputy Clerk

[Endorsed] : No. B-75866 Superior Court County

of Los Angeles Gideon L. Moye, Plaintiff vs. Ameri-

can Film Company Incorporated, a corporation. De-

fendant, Ford & Bodkin, Thompson & Robertson

Attorneys for Defendant.
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COPY
IN THE SUPERIOR COURT OF THE STATE

OF CALIFORNIA IN AND FOR THE
COUNTY OF LOS ANGELES.

GIDEON L. AIOYE, ) No. B-758666
Plaintiff,

vs- (BOND ON REMOVAL.
AMERICAN FILM COM- )

PANY I N C O R P O R-
ATED, a corporation, )

Defendant. (

KNOW ALL MEN BY THESE PRESENTS:
That Massachusetts Bonding and Insurance Company,

a corporation duly organized and existing under the

laws of the State of California, and duly authorized

to transact business in the State of California, is held

and firmly bound to Gideon L. Moye in the sum of Five

Hundred Dollars ($500) for the payment of which,

well and truly to be made unto the said Gideon L.

Moye or his heirs, executors, administrators and as-

signs, the said Massachusetts Bonding and Insurance

Company, a corporation, binds itself, its successors

and assigns, jointly and firmly by these presents: upon

the condition, nevertheless, that:

WHEREAS, the above named Gideon L. Moye has

heretofore brought a suit of a civil nature in the

Superior Court of the State of California, in and for
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the County of Los Angeles, against the American Film

Company, Incorporated, a corporation; and,

WHEREAS, the said American Film Company,

Incorporated, a corporation, simultaneously with the

filing of this bond, intends to file its petition in said

suit in said state court for the removal of said suit

into the District Court of the United States, in and

for the Southern District of California, Southern

Division, according to the provisions of the act of

Congress in such case made and provided.

NOW, THEREFORE, the condition of this obli-

gation is such that if the said petitioner, American

Film Company, Incorporated, a corporation, shall enter

in the District Court of the United States, Southern

District of California, Southern Division, within thirty

days from the date of the filing of said petition, a

certified copy of the record of said suit and shall

well and truly pay all costs that may be awarded

by the said District Court of the United States,

Southern District of California, Southern Division, if

said Court shall hold that such suit was wrongfully

or improperly removed thereto, and shall also appear

and enter special bail in such suit, if special bail was

originally requisite therein, then the above obliga-

tion shall be void, but otherwise shall remain in full

force and virtue.

IN WITNESS WHEREOF, the said Massachu-

setts Bonding and Insurance Company, a corporation,

has caused these presents to be signed by its duly
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authorized officer and its corporate seal to be here-

unto affixed this 21st day of August, 1919.

(SEAL) MASSACHUSETTS BONDING AND
INSURANCE COMPANY,

By FRED B. POTWIN,
Attorney-in-Fact.

STATE OF CALIFORNIA, )

(ss.

City and County of San Francisco. )

On this 21st day of August, A. D. 1919, before

me, AI. V. Collins, a Notary Public in and for said

County and State, residing therein, duly commissioned

and sworn, personally appeared Fred B. Potwin, known

to me to be the person whose name is subscribed to

the within Instrument, as the Attorney in Fact of

the Massachusetts Bonding and Insurance Company,

and acknowledged to me that he subscribed the name

of Massachusetts Bonding and Insurance Co. thereto

as principal and his own name as Attorney-in-Fact.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

M. V. Collins

Notary Public in and for said City and

County and State.

(SEAL)

STATE OF CALIFORNIA )

)ss.

County of Los Angeles )

WAYNE E. JORDAN, being duly sworn, deposes

and savs; That he is and was at the time of the
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service of the papers herein referred to. a citizen of

the United States, over the age of eighteen years,

and not a party to the within entitled action; that he

personally served the within Bond on Removal on C. L.

Kilgore, attorney for plaintiff herein, by delivering to

and leaving at the office of said attorney between

the hours of 9 A. M. and 12 M. on the 23rd day of

August, 1919, a copy of the within Bond on Removal

with a man in charge of said office, who was over

the age of twenty-one years.

Wayne E. Jordan.

Subscribed and
sworn to before

me this 23rd day
;

of August, 1919.

ROY W. DOWDS, County Clerk

By F J Adams, Deputy

STATE OF CALIFORNIA,
COUNTY OF LOS ANGELES 1

J ss.

No. B-7SS66

I, ROY W. DOWDS, County Clerk and ex-officio

Clerk of the Superior Court, do hereby certify the fore-

going to be a full, true and correct copy of the original

Complaint - damages. Notice of Petition for Removal

and Approval of Bond, Petition for Removal, Order

Granting Motion for Removal and Bond on Removal,

MOYE - vs - AMERICAN FILM CO. INC. a corp.,

on file in my office, and that I have carefully compared

the same with the original.
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In Witness Whereof, 1 have hereunto set my hand

and affixed the seal of the Superior Court this

23rd day of September 1919.

ROY \V. DOWDS, County Clerk.

( Seal

)

By D E Wig-gins Deputy Clerk.

[Endorsed] : COPY No. B-75866 Dept. IN THE
Superior Court OF THE STATE OF CALIFORNIA
In and for the County of Los Angeles GIDEON L.

AIOYE, Plaintiff vs. AMERICAN FILM COM-
PANY INCORPORATED, a corporation, Defen-
dant BOND ON REMOVAL Filed Aug 231919

Roy W. Dowds County Clerk By FJ. Adams Deputy

FORD & BODKIN 410-413 H. W. HELLMAN
BLDG. LOS ANGELES, CAL. MAIN 767 Attor-

neys for Defendant.

[Endorsed]: No. 754 Civil United States District

Court Southern District of California SOUTHERN
DIVISION Gideon L. Moye Plaintiff v American
Film Company a corporation FILED SEP 24 1919

CHAS. N. WILLIAMS, Clerk By RSZimmerman
Deputy Clerk

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN
DIVISION

GIDEON L. MOYE,
Plaintiff,

vs -

AMERICAN FILM COMPANY
INCORPORATED, a Corporation,

Defendant.

ANSWER
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Now comes defendant and answering plaintiffs com-

plaint, admits, denies and alleges as follows, to-wit:

I

Denies that on or about November 27tli, 1919, or

at any time or at all an automobile, to-wit : a Pierce

Arrow seven passenger touring car or any automobile

whatsoever owned by plaintiff or while being driven

by the agent or servant of the plaintiff, while traveling

southerly or in any direction on the **Rincon Road,"

north of the city of Ventura, California, or at any place

whatsoever, was struck with great force or at all by

an automobile owned by the defendant, traveling north-

erly or in any direction; denies that defendant's

said automobile was so negligently operated that said

automobile of plaintiff' and defendant collided one with

the other; denies that said automobile alleged to be

owned by plaintiff was by reason of said alleged neg-

ligence or by reason of the negligence of the driver

or servant of the defendant broken or injured or de-

molished, as alleged in plaintiff's complaint or other-

wise or at all.

II

Defendant has not sufficient information or belief

to enable it to answer and upon said ground denies

that plaintiff had been using said automobile as a stage

to haul passengers from the Citv of Los Angeles to

the City of Santa Barbara or from intermediate

points between said cities and upon said ground denies

that plaintiff had a contract with the United Stages

Company, of Los Angeles, or with any company what-

soever, which said company furnished plaintiff' with the
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use of its Los Angeles office or waiting room or other

facilities for furnishing plaintiff with passengers.

Ill

Denies that b}' reason of the alleged negligence of

the servants or agent of defendant or of defendant

herein, as set forth in plaintiff's complaint or other-

wise or at all, plaintiff was damaged in the sum of

$1800.00 or any other sum whatsoever, being the al-

leged value of said automobile; denies that plaintiff

was damaged in the sum of $900.00 or any other sum

whatsoever for alleged loss of time by plaintiff; denies

that plaintiff was damaged in the sum of $10.50 or

any other sum whatsoever, being the expenses alleged

to have been incurred by plaintiff making trips to the

City of Ventura or to any place whatsoever, by reason

of said accident; denies that plaintiff was damaged in

the sum of $500.00 or any other sum whatsoever,

on account of damages sustained by plaintiff from the

loss of said alleged contract with United Stages or

otherwise or at all.

AND FOR A FURTHER SEPARATE AND DIS-

TINCT DEFENSE TO SAID ALLEGED CAUSE
OF ACTION DEFENDANT ALLEGES AS FOL-

LOWS, TO-WIT:
I

That on or about November 27th, 1919, a certain

automobile belonging to defendant was being carefully

operated along the highway north of the City of Ven-

tura by an agent of defendant herein in a lawful man-

ner; that at said time a servant and agent of plaintiff',

acting within the scope of his employment, to-wit,



Gideon I.. Moye 23

the driving- of the autoniohilc alleged to be owned
by plaintiff, was operating said automobile in a reck-

less and negligent manner at a high and unlawful

rate of speed, to-wit, in excess of thirty (30) miles

per hour, driving in a southerly direction and to

the left of the center of said highway, traveling in a

southerly direction ; that as a result of said negligence

of said agent of plaintiff in so operating said auto-

mobile in such unlawful manner, the said automobile

of plaintiff was driven into and against the said auto-

mobile of defendant, grt2iting damaging and wrecking

the same; that if said automobile of plaintiff was

injured at said time, said injuries and damage were

occasioned solely through the negligence and want of

care on the part of plaintiff and his said agent and

wholly without fault or negligence on the part of

defendant herein or its agent or employes.

AND FOR A THIRD AND SEPARATE DE-

FENSE TO SAID COMPLAINT, DEFENDANT
ALLEGES AS FOLLOWS, TO-^^'IT:

I

That on or about November 27th, 1919, the auto-

mobile alleged to have belonged to plaintiff herein

was being operated by an agent and employe of plain-

tiff herein, who was at said time performing services

within the scope of his employment by plaintiff herein;

that if said automobile of plaintiff" suff'ered any damage

wdiatsoever by reason of said collision with defen-

dant's automobile, the said damage to plaintiff's auto-

mobile was proximately contributed to by the negligence

and lack of care on the part of the plaintiff, his agents,
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servants and employes; that said contributory neg-

ligence on the part of plaintiff, his agents and em-

ployes, was as follows, to-wit: that said plaintiff, his

agents and employes operated said automobile along

the highway north of the city of Ventura, California,

at a high and unlawful rate of speed, to-wit, in excess

of thirty (30) miles per hour and to the left of the

center of said highway, traveling in a southerly

direction.

WHEREFORE, Defendant prays that plaintiff take

nothing by his action and that defendant may have the

relief prayed for in its cross-complaint.

THOMPSON & ROBERTSON,
By JR. Thompson,

FORD AND BODKIN,
By Henry GBodkin,

Attorneys for Defendant.

STATE OF CALIFORNIA, )

( SS
County of Los Angeles )

HENRY G. BODKIN, being first duly sworn, de-

poses and says: That he is one of the attorneys for

defendant in the above entitled action; that he has

read the foregoing answer and knows the contents

thereof; that the same is true of his own knowledge

except as to the matters which are therein stated upon

his information and belief, and as to those matters that

he believes it to be true ; that defendant American Film

Company Incorporated, a corporation, is a foreign

corporation, with its principal office in the State of

California at the City of Santa Barbara, County of
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Santa Barbara; that no ofiicer of defendant corpora-

tion is at present within the County of Los Anj^eles,

State of CaHfornia, where affiant has and maintains

his office, and for said reason no ofticer of defendant

corporation has verified tliis answer and affiant has

verified said answer upon helialf of said defendant

corporation.

HenryGBodkin

SUBSCRIBED AND SWORN TO
BEFORE ME THIS 11th DAY
OF OCT.,1919.

(Seal) ECRose.

NOTARY PUBLIC IN AND FOR
THE COUNTY OF LOS ANGE-
LES, STATE OF CALIFORNIA

[Endorsed] : No. 754 Civ IN THE DISTRICT

COURT OF THE UNITED STATES, SOUTHERN
DISTRICT OF CALIFORNIA, SOUTHERN DIVI-

SION GIDEON L. MOYE, Plaintifif, - vs - AMER-
ICAN FILM COMPANY INC., a corporation. De-

fendant. ANSWER Received copy of the within

answer - this 11th day of Oct - 1919 - CL. Kil.G:ore

atty for Pltiff. ByLRoeder. ORIGINAL FILED

OCT 15 1919 CHAS N. WILLIAMS, Clerk By

RSZimmerman Deputy Clerk THOMPSON &

ROBERTSON, FORD & BODKIN, 411 H. W. Hell-

man Bldg., Los Angeles, Cal. Main 767 ATTOR-

NEYS FOR DEFENDANT.
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN
DIVISION

GIDEON L. MOVE, )

Plaintiff, (

- vs -
)CROSS-COMPLAINT

AMERICAN FILM COM- (

PANY INCORPORATED, )

a Corporation, (

Defendant.

Now comes defendant and files this its cross-com-

plaint to plaintiff's complaint and for cause of action

alleges

:

I

That plaintiff' is now and has been at all the times

mentioned herein a resident of the County of Los

Angeles, State of California.

II

That defendant, American Film Company Incor-

porated, is a corporation existing under and by virtue

of the laws of the State of Virginia. That said cor-

poration is now doing business in the State of Cali-

fornia, the principal place of business of said corpora-

tion in this state being in the city and county of Santa

Barbara, State of California.
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III

That on or aboiU November 27th, 1919, an aj^ent

and employe of defendant was operatinj;^ an auto-

mobile belonging- to defendant along the "Rincon

Road" north of the city of Ventura, California, in a

lawful manner upon the easterly or right hand side

of said road, traveling north; that at said time and

place an agent and employe of plaintiff herein, who

was then and there acting within the scope of his

employment, to-wit, the driving of said automobile,

was operating said automobile alleged to be owned by

plaintiff in a reckless manner and at a high and

unlawful rate of speed, to-wit, in excess of thirty (30)

miles per hour, to the left of the center of said high-

way, to-wit, on the easterly side of said highway and

so negligently operated such automobile that plaintiff's

said automobile was driven into and against defen-

dant's automobile, wholly without fault on the part of

defendant, badly damaging the same as follows, to-wit

:

That said automobile was overturned and was

broken to such an extent that it could not be re-

paired or placed in condition to be operated again

and by reason of said damages became completely

valueless.

IV

That by reason of the negligence of the servant and

agent of plaintiff and by reason of the damages here-

inbefore set forth to said automobile, the defendant

herein has suffered loss as follows, to-wit: in the sum

of Two Thousand ($2000.00) Dollars, being the value

of said automobile of defendant herein immediately
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prior to said accident; that no part thereof has been

paid and said sum of Two Thousand ($2000.00) Dol-

lars is still due, owing and unpaid by plaintiff to de-

fendant herein.

WHEREFORE, Defendant prays judgment against

plaintiff in the sum of Two Thousand ($200000) Dol-

lars and for costs of suit.

THOMPSON & ROBERTSON,
By JR. Thompson

FORD AND BODKIN,
By HenryGBodkin

Attorneys for Defendant.

STATE OF CALIFORNIA, )

(SS.

County of Los Angeles. )

HENRY G. BODKIN, being first duly sworn, de-

poses and says; That he is one of the attorneys for

defendant in the above entitled action; that he has

read the foregoing cross-complaint and knows the con-

tents thereof; that the same is true of his own knowl-

edge except as to the matters which are therein stated

upon his information and belief, and as to those mat-

ters that he believes it to be true; that defendant

American Film Company Incorporated, a corporation,

is a foreign corporation, with its principal office in

the State of California at the City of Santa Barbara,

County of Santa Barbara; that no officer of defendant

corporation is at present within the County of Los

Angeles, State of California, where affiant has and

maintains his office, and for said reason no officer

of defendant corporation has verified this cross-com-
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plaint and afiiant has verified said cross-complaint

upon behalf of said defendant corporation.

HenryGBodkin

vSUBSCRIBED AND SWORX TO
BEFORE ME THIS 11th DAY OF
OCT.,1919.

(Seal) ECRose

NOTARY PUBLIC IN AND FOR
THE COUNTY OF LOS ANGE-
LES, STATE OF CALIFORNIA

[Endorsed] : No. 754 Civ. IN THE DISTRICT
COURT OF TTHE UNITED STATES, SOUTH-
ERN DISTRICT OF CALIFORNIA, SOUTHERN
DIVISION GIDEON L. MOYE, Plaintiff, - vs

-

AMERICAN FILM COMPANY INC., a corporation,

Defendant. CROSS-COMPLAINT Received copy

of the within Cross-complaint this day Oct 11/19. C

LKilgore atty for Pltiff By LRoeder ORIGINAL.

FILED OCT 15 1919 CHAS. N. WILLIAMS, Clerk

By RSZimmerman Deputy Clerk THOMPSON
& ROBERTSON FORD & BODKIN, 411 H. W.

Hellman Bldg. Los Angeles, Cal. Main 767 ATTOR-
NEYS FOR DEFENDANT.
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IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF

CALIFORNIA, SOUTHERN
DIVISION.

GIDEON L. MOVE,

No.

ANSWER TO
CROSS-COMPLAINT.

Plaintiff,

vs.

AMERICAN FILM COM-
PANY INCORPORATED,
a Corporation,

Defendant.

Comes now Gideon L. Moye, plaintiff in the above

entitled cause and cross-defendant herein, and answer-

ing the cross-complaint of the defendant in said cause,

admits, denies and alleges as follows:

I.

Admits the allegations contained in paragraphs I.

and II. of said cross-complaint.

11.

Admits that on or about November 27, 1918, an

agent or employee of defendant was operating an

automobile belonging to defendant along the "Rincon

Road" north of the City of Ventura, California; denies

that said automobile was operated in a lawful manner,

upon the right hand side of said road, traveling north,

but alleges the fact to be that said agent and em-

ployee of defendant drove or operated said automobile

in a reckless and dangerous manner upon the left

hand and wrong side of said highway and drove or
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operated said automobile at a lii-li and dangerous rate

of speed, to wit, in excess of tliirty miles per hour.

Admits that at said lime and place an ap^ent and

employee of this plaintiff and cross-defendant was
then and there acting within the scope of his employ-

ment, to wit, driving an automobile, belonging to this

plaintiff, on the said "Rincon Road,'' traveling south,

near the said City of Ventura, California; but denies

that said automobile was being driven or operated

in a reckless manner or at a high or unlawful rate of

speed, to wit, in excess of thirty miles per hour, or

on the left or wrong side of said highway: but alleges

the fact to be that plaintiff's said agent and employee

was driving plaintiff's automobile in a careful manner

upon the right side of said highway at a moderate and

safe rate of speed, to wit, less than thirty miles per

hour.

Denies that plaintiff's automobile was so negligently

operated that plaintiff's said automobile was driven

into and against defendant's automobile; denies that

said collision occurred without any fault upon the part

of defendant; but alleges the fact to be that said

collision occurred because of and by reason of the care-

lessness, recklessness and negligence of defendant's

employee and not otherwise. Alleges that defendant's

automobile was then and there being operated in a

reckless and dangerous manner, upon the left or wrong

side of said highway, at a high and dangerous rate

of speed, to wit, in excess of thirty miles per hour.

Denies that defendant's automobile was broken to

such an extent that it could not be repaired or placed
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in condition to be operated again. Denies that, by

reason of said damages or any damage, said auto-

mobile became completely valueless.

III.

Denies that, by reason of the alleged negligence of

plaintiff's servant and employee, or by reason of any

act or acts of said servant or employee, defendant

suffered damages or any damage or injury to said

automobile, or otherwise; denies that defendant has

suffered loss in the sum of Two Thousand ($2,000.00)

Dollars, or in any other sum, or any amount, or at

all, by reason of the negligent or wrongful act or acts

of plaintiff or his said agent and employee.

WHEREFORE, this plaintiff and answering cross-

defendant prays that defendant and cross-complainant

take nothing by said cross-complaint; that this plain-

tiff have judgment as prayed in his said complaint

now on file herein; and for costs of suit; and for any

other and further relief which to the Court may seem

meet and proper.

CL.Kilgore

Attorney for Plaintiff and Cross-Defendant.

STATE OF CALIFORNIA, )

)SS.
COUNTY OF LOS ANGELES)
GIDEON L. MOYE, first being duly sworn, deposes

and says: That he is the plaintiff and cross-defendant

in the above entitled action; that he has read the

foregoing answer to the cross-complaint and knows

the contents thereof; that the same is true of his own

knowledge, except as to matters which are therein
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stated upon his information and belief, and as to those

matters he beheves it to be true.

Gideon-L.Moye

Subscribed and sworn to before me

this 20th day of October, 1919.

(Seal) C. L. Kilgore

Notary Public in and for the County

of Los Angeles, State of California.

[Endorsed]: Original A'o. 754 Civ IN THE DIS-

TRICT COURT OF THE UNITED STATES,
SOUTHERN DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION. GIDEON L. MOYE,
Plaintiff, vs. AMERICAN FILM COMPANY IN-

CORPORATED, a Corporation, Defendant AN-

SWER TO CROSS-COMPLAINT Received copy of

within answer to cross-complaint this 23 day of Oc-

tober, 1919. Ford & Bodkin Thompson & Robertson

Attorneys for Defendant FILED OCT 23 1919

CHAS. N. WILLIAMS, Clerk By RSZimmerman

Deputy Clerk C. L. KILGORE ATTORNEY AT
LAW 410-12 O. T. Johnson BUILDING LOS AN-

GELES, CAL. Phone 63795

Office of the Sheriff ^Return of

of Ventura County, Cal.\ Subpoena in Civil Cases

I, E. G. McMartin Sheriff' of the County of Ventura,

hereby certify that I served the within Subpoena, by

showing the said within original to each of the fol-

lowing persons named therein, and delivering a true

copy thereof to each of the said persons, personally,
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on the 23rd day of December A. D. 1919 in the County

of Ventura, to-wit: John Ramey who demanded and

received . . . fees, $7.00 Sheriff's Fees:

Service, $ 25c E.G. McMartin Sheriff.

Mileage, $- - - By P J Ayala Deputy Sheriff.

Total, - $ - - -

Dated at Ventura this 23rd. day of December A. D.

1919

Office of the Sheriff' ^Return of

of Ventura County, Cal.
J
Subpoena in Civil Cases

I, E. G. McMartin Sheriff of the County of Ventura,

hereby certify that I served the within Subpoena, by

showing the said within original to each of the follow-

ing persons named therein, and delivering a true cop)^

thereof to each of the said persons, personally, on

the 23rd. day of December A. D. 1919, in the County

of Ventura, to-wit: Louis Doerr. who demanded and

received fees, $7.00

Sheriff's Fees: E.G. McMartin, Sheriff.

Service, $ 25c By P J Ayala Deputy Sheriff.

Mileage, $1.00

Total, — $1.25

Dated at Ventura this 23rd day of December A. D.

1919
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12-22-14 IM. United States of America

IN THE DISTRICT COURT OF THE UNITED
STATES, FOR THE SOUTHERN
DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.

Gideon L. Moye, Plaintiff, \

"c^s.

I
No. 754 Civil.

American Film Company, Incor-

porated, a corporation,

Defendant.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA:

To John Ramey, Louis Doerr, Carl Simpson and

John Snodgrass, Greeting:

You are hereby required, that all and singular busi-

ness and excuses being set aside, you appear and at-

tend before the District Court of the United States

for the Southern District of California. Southern Di-

vision, to be held at the Court Room of said Court,

in the City of Los Angeles, on the 30th day of De-

cember A. D. 1919, at 10 o'clock A. M., then and there

to testify in the above entitled cause, now pending in

said Court, on the part of the above named Plaintiff,

and for a failure to attend, as above required, you will

be deemed guilty of contempt of Court and liable to

pay to the party aggrieved all loss and damage sus-

tained thereby.

Witness, the HON. OSCAR A. TRIPPET. Judge

of the District Court of the United States for
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the Southern District of California, and the seal

of the said Court, this eighth day of December

in the year of our Lord, one thousand, nine hun-

dred and nineteen and of our independence the

one hundred and forty-fourth.

(Seal) Chas. N. Williams, Clerk

By RSZinimerman Deputy Clerk

[Endorsed]: No. 754 Civil. DISTRICT COURT
Of the United States. Southern District of California.

Southern Division. Gideon L. ]\Ioye, Plaintiff, vs.

American Film Company, Incorporated, a corpora-

tion. Defendant. SUBPOENA. FILED DEC 27

1919 CHAS. N. WILLIAMS, Clerk By RS
Zimmerman Deputy Clerk

IN THE DISTRICT COURT OF THE UNITED
STATES, FOR THE SOUTHERN
DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

Gideon L. Moye,

Plaintiff,

vs ) AMENDMENT TO
ANSWER TO

AMERICAN FILM COM- ) CROSS-COMPLAINT.
PANY INCORPORATED,
a corporation.

Defendant.

Plaintiff, by leave of Court, files this an amend-

ment to the answer to the cross-complaint, and by

way of defense states:
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That if defendant's car received any injury at the

time and place as allej^ed that the same was (hie to

the negligence of the defendant, its employees and
agents, in that at the time and place that operated

and caused to be operated the Winton Six car of the

defendant in the course of their employment with the

defendant in a northerly direction on said hii^^hway

at a greater rate of speed than was reasonable and

proper at the time and place, and without using ordi-

nary care to keep a lookout for passing vehicles, and

over on the wrong side of the road in the direction

they were traveling; and all of which acts were reck-

less, negligent and unlawful, and were the sole and

proximate cause of the accident and injuries if any

to defendant's car.

CLKilgore &

Duke Stone

Attorneys for PlaintifT

Verification waived

Thompson & Robertson

Ford & Bodkin

Attys for Def

[Endorsed]: 754 Civ. Gideon L. Moye v.. Am: Film

Company Amended Answer to Cross-Complaint

FILED DEC 31 1919 Chas N. Williams, Clerk

Ernest T:i\Iorgan Deputy

AT A STATED TERM, to-wit: The July A. D.,

1919 Term of the District Court of the

United States, wuthin and for the Southern

Division of the Southern District of Cali-
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fornia, held at the Court Room thereof, in

the City of Los Angeles, on Tuesday the 30

day of December, in the year of our Lord,

One Thousand Nine Hundred and Nineteen.

PRESENT:
The Honorable OSCAR A. TRIPPET Dis-

trict Judge.

)

Gideon L. Move, )

Plaintiff, )

)

vs. ) No. 754 Civil.

)

American Film Company, Inc. a )

Corporation, )

Defendant. )

)

This cause coming at this time for trial before the

Court and a jury to be impanelled herein; C. L. Kilgore,

Esq., and DDuke Stone, Esq., appearing as attorneys

for the plaintiff; and Henry G. Bodkin, Esq., and

\\'.
J. Ford, Esq., appearing as attorneys for the

defendant, and W. C. Wren, a shorthand reporter

being present and acting as such; and both sides having

announced themselves readv it is by the Court ordered

that the trial proceed, and that a jury be impanelled

herein; Thereupon the names of the following twelve

(12) petit jurors were duly drawn from the box,

called and sworn on voir dire; to-wit: Geo. F. Guy,

Newton M. Allen, Oviatt D. Burlingam, Wm. T. Berry,

J. E. Henderson, Carl J. Gordon, Geo. A. Benford,

S. M. Newmark, Robt. H. Brown, S. J. Brown, Claude

E. Case, and Fred E. Estes; and said jurors havins;
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been duly examined by tlic Court and counsel for

respective parties hereto and passed for cause and

neither side havini;- exercised any peremptory chal-

lenges, and said jurors now in the box liaviui^ been ac-

cepted by counsel for respective i)arties are thereupon

sworn as jurors to try this cause, said jury, so im-

panelled consisting- of the followino^ named jurors,

to-wit

:

JURY
1. Geo. F. Guy, 7. Geo. A. Ben ford,

2. Newton M. Allen, 8. S. M. Newmark,

3. Oviatt D. Burlino-am, 9. Robt. H. Brown,

4. \\m. T. Berry, 10. S. J. Brown,

5. J. E. Henderson, 11. Claude E. Case,

6. Carl J. Gordon, 12. Fred E. Estes.

And Duke Stone, Esq., of counsel as aforesaid for

the plaintiff having" made an opening statement on

behalf of the plaintifif; and W. J. Ford, Esq., of coun-

sel, as aforesaid for the defendant having made a

statement on behalf of the defendant; and,

Gideon L. Moye, having been called and sworn,

offers his testimony on behalf of the plaintiff, and.

Now, at the hour of 10:55 o'clock, A. M. the Court

having admonished the jury that during the progress

of this case they are not to permit other persons to

talk to them nor themselves talk to other persons about

this case, or anything connected with this case; and

that until this case is finally submitted to them for

consideration under the order of the Court they are
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not to talk to each other about this case or anything

connected therewith; the Court having taken a recess

for eight (8) minutes, and thereafter at the hour of

11:03 o'clock, A. M. the Court having reconvened,

and counsel for respective parties being present as

before, and W. C. AA'ren, a shorthand reporter being-

present and acting as such, and the jurors all being

present as before, and all being present;

Gideon L. Moye, a witness heretofore sworn, re-

sumes the stanc and continues to testify on behalf of

the plaintiff; and,

Edward Blackwell, having been called and sworn

testifies on behalf of the plaintifif; and.

Now, at the hour of 12 o'clock, Noon, the Court

having given its usual admonishment to the jury, takes

a recess until the hour of 2 o'clock, P. M. of this day.

Thereafter, at the hour of 2 o'clock, P. M. of this

day, the Court reconvened; and counsel for respective

parties being present as before, and W. C. Wren, a

shorthand reporter being present and acting as such,

and the Court having announced that the jurors are

all present, and all being present;

Edward Blackwell, a witness heretofore sworn,

resumes the stand and continues to testify on behalf

of the plaintiff; and,

Herman Eilus, Louis H. Doerr, John Ramey, R. R.

Fisher, Thos. Morgan having been respectively called

and sworn, and having offered their testimony on be-

half of the plaintiff; and.

Now at the hour of 3:32 o'clock P. M. the Court

having given the usual admonishment to the jury
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takes a recess for 6 minutes; and tliereafter, at the

hour of 3:38 o'clock P. M. the Court havin^r recon-

vened, and counsel for respective parties beinj? present

as before: and W. C. Wren, a shorthand reporter beinj^

present and actinj? as such, and the jurors all bein^

present, and all being present; and,

Thos. Morgan, a witness heretofore sworn, now
resumes the stand and continues to testify on behalf

of the plaintiff; and,

LeRoy F. Bailey, having been called and sworn

testifies on behalf of the plaintiff; and,

Now plaintiff having no further testimony to offer,

rests; and,

Manuel Sampson, having been called and sworn

testifies on behalf of the defendant; and.

Now, at the hour of 4:30 o'clock, the jury having

been admonished by the Court in the usual manner,

it is by the Court ordered that this cause be, and the

same hereby is continued to 10 o'clock, A. M. Decem-

ber, 31st, 1919, for further trial, and recess taken

until that time.

AT A STATED TERM, to-wit. the July A. D., 1919

term of the District Court of the United

States, within and for the Southern Division

of the Southern District of California, held

at the Court room thereof, in the City of

Los Angeles, on Wednesday the 31st day of

December, in the year of our Lord. One thou-

sand nine hundred and nineteen.
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PRESENT:
The Honorable OSCAR A. TRIPPET, Dis-

trict Judge.

Gideon L. Moye,

No. 754 Civil.

Plaintiff,

vs.

American Film Company, Inc. a

Corporation,

Defendant.

This cause coming on this day for further trial

before the Court and a jury impanelled herein; C. L.

Kilgore, Esq., and Duke Stone, Esq., appearing as

counsel for the plaintiff herein; Henry G. Bodkin,

Esq., and W. J. Ford, Esq., appearing as counsel for

the defendant; and the Court having announced that

the jurors are all present, and W. C. Wren, a short-

hand reporter being present and acting as such; and

counsel for plaintiff having asked pennission of the

Court, and the Court thereupon having granted leave

to the plaintiff to amend its answer to Defendant's

Cross complaint; and,

C. J. Rogers, David Vice. Andrew M. Bidgood, J. F.

Curchill, and Robert F. Shaw, having been respectively

called and sworn, and having testified on behalf of

the defendant; and.

Now, at the hour of 11:25 o'clock, A. M. the Court

having taken a recess for five (5) minutes, and there-

after, at the hour of 11:30 o'clock, A. M. the Court

having reconvened, and counsel for respective parties
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being present as before, and \\. C\ Wren, a sliortliand

reporter being present as before, and the Court having

announced that the jurors are all i)resein. and all l)eing

present, and,

Robert F. Shaw, a witness heretofore sworn, having

resumed the stand, continues his testimony on l^ehalf

of the defendant; and,

A. A. Bernard, George C. Robertson, and J. R.

Krone, having been called and sworn, and having re-

spectively given their testimon^y on behalf of the de-

fendant ; and,

Now, at the hour of 12:05 o'clock, P. M. the Court

having taken a recess to the hour of 2 o'clock, P. AI.

of this day, and thereafter at the hour of 2 o'clock,

P. M. of this day the Court having reconvened: and

counsel for respective parties being present as before;

and W. C. Wren, the shorthand reporter being present

and acting as such, and the Court having announced

that the jurors are all present, and all being present;

and,

A. V. Wrightson, having been called and sworn,

testifies on behalf of the defendant: and,

A. A. Bernard, having been heretofore sworn, and

having now been recalled testifies further on behalf

of the defendant; and,

A. L. Thompson, and John Gilbert Piatt, having been

respectively called and sworn, and having respectively

offered their testimony on behalf of the defendant: and,

Now, at the hour of 2:40 o'clock. P. M. the de-

fendant having no further testimony to offer rests;

and,
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Edward Blackvvell, a witness heretofore sworn, hav-

ing been recalled now testifies in rebuttal on behalf

of the plaintiff, and,

Now, at the hour of 2:45 o'clock, P. M. C. L. Kil-

gore, Esq., oof counsel, as aforesaid, now makes open-

ing argument on behalf of the plaintiff, and,

W. J. Ford, Esq., of counsel for defendant, having

made his argument on behalf of the defendant, and

concluded same, and,

Now, at the hour of 3:12 o'clock, P. M. Duke Stone,

Esq., of counsel for plaintiff, having made his closing

argument on behalf of the plaintiff; and,

The Court having given its instructions to the Jury,

and J. Bell, a deputy United States Marshal having-

been duly sworn as bailiff to take charge of the jury,

and thereupon, the jury having retired, in charge of

said sworn bailiff, to consider of their verdict; and,

Thereafter, at the hour of 3:55 o'clock, P. M. the

jury having returned into Court; and the jurors having

been asked if they have agreed upon a verdict, and

said jurors having replied through their foreman that

they have agreed upon a verdict; and ^having there-

upon been required to present their verdict, and said

verdict, having been presented to the Jurors through

their foreman is now read by the Clerk; said verdict

was read by the Clerk being as follows, to-wit:
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"IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION

j|; ^ ;f:
;l: :*^ A ^ rf; ;•: rfc

"Gideon L. Moyc, Plaintiff.
)

vs.

American Film Company, Inc.

a corporation,

Defendant.

No. 754 Civil.

"We, the Jury in the ahove entitled action, find

against the Defendant on Cross-complaint, and in

favor of the plaintiff, on the complaint and assess

damages in the sum of $1500.00, Fifteen hundred and

00/100 Dollars.

"Los Angeles, California, December 31st, 1919.

"CARL J. GORDON, Foreman,"

And the Jury having been asked if this is their ver-

dict, and the jury having replied through their fore-

man that it is their verdict, said juryrs are thereupon

excused by the Court from further attendance until

January 6th, 1920, at the hour of 10 o'clock, A. M.

Now, on motion of W. J. Ford, Esq., of counsel for

defendant, it is by the Court ordered, that the de-

fendant be, and hereby is granted a ten (10) days

stay of execution.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
SOUTHERN DIVISION.

sk jlc sk sk ik rfc ;k

Gideon L. Moye,
Plaintiff,

Vs.

American Film Company, Inc., a

corporation,

Defendant.

No. 754 Civil.

We, the Jury in the above entitled action, find

against the Defendant on Cross-Complaint, and in

favor of the Plaintiff, on the Complaint, and assess

damages in the sum of $1500.00 Fifteen hundred and

00/100 Dollars.

Los Angeles, California, December 31st, 1919.

CarlJGordon

FOREMAN.

[Endorsed] : No. 754 Civ Gideon L. Moye V. Am.

Film Co— Verdict FILED DEC. 31 1919 Chas N.

Williams, Clerk Ernest J.Morgan Deputy
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN
DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.
****

GIDEON L. MOYE, Plaintiff,

Vs.

AMERICAN FILM CO xM-

PANY, Incorporated, a Corpor-
ation,

Defendant.

No. 754 Civil.

JUDGMENT.

This cause came on regularly for trial on December

30th., 1919, before the above-entitled Court; C. L. Kil-

gore, Esq., and Duke Stone, Esq., appearing as attor-

neys for the plaintiff, and W. J. Ford, Esq., and

Henry G. Bodkin, Esq., appearing as attorneys for

the Defendant; thereupon a Jury of twelve (12) per-

sons was duly selected, impanelled and sworn to tr>-

said cause; and evidence was introduced on behalf of

Plaintiff and Defendant. After hearing the evidence

and arguments of counsel, and the Instructions of the

Court, the cause was submitted to the Jury, who re-

tired to deliberate upon their Verdict, and subsequently

returned into Court, and there rendered the following

Verdict, which was accepted by the Court, and entered

on the Minutes, as follows:

"We, the Jury, in the above entitled cause, find

against the Defendant on Cross-Comi)laint, and in

favor of the Plaintiff, on the Complaint, and assess

damac:es in the sum of $1500.00 Fifteen Hundred
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and no/100 Dollars. Los Angeles, California,

December 31st 1919.

Carl J. Gordon, Foreman."

NOW, THEREFORE, by virtue of the law and by

reason of the premises aforesaid, IT IS ORDERED,
ADJUDGED and DECREED, that the Plaintiff,

GIDEON L. MOYE, have and recover of and from

the Defendant, AMERICAN FILM COMPANY, In-

corporated, a Corporation, the sum of Fifteen hundred

Dollars ($1500.00), together with interest thereon, at

the rate of seven per cent (7%) per annum from

the date hereof, until paid : together with the Plaintiff's

costs and disbursements incurred in this action,

amounting to the sum of $82.15.

Dated at Los Angeles, California, December 31st,

1919.

JUDGMENT ENTERED DECEMBER 31st., 1919.

CHAS. N. WILLIAMS, Clerk,

By Ernest J.Morgan,

Deputy Clerk.

[Endorsed] : No. 754 Civil. United States District

Court Southern District of California Southern Divi-

sion. Gideon L. Moye, Plaintiff, Vs. American Film

Company, Incorporated, a Corporation, Defendant.

Copy of J U D G M E N T. Judg. Reg. 2/534.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
SOUTHERN DIVISION.

GIDEON L. MOYE, Plaintiff, )

)

Vs. ) No. 754 Civil.

)

AMERICAN FILM COM- )

PANY, Inc., a Corporation, )

Defendant. )

I, CHAS. N. WILLIAMS. Clerk of the District

Court of the United States for the Southern District

of California, do hereby certify the foregoing to be

a full, true and correct copy of an original JUDG-
MENT entered in the above-entitled action, and re-

corded in JUDGMENT BOOK NO. 2 for the South-

ern Division, at Page 531 thereof; and I do further

certify that the papers hereto annexed, constitute the

JUDGMENT ROLL in said cause.

ATTEST mv hand and the seal of said

January
District Court, this 2nd day of December. A.

D., 1920.

CHAS. N. WILLIAMS, Clerk,

(Seal) By Ernest J.Morgan

Deputy Clerk.

[Endorsed] : No. 754 Civil. In the District Court

OF THE UNITED STATES FOR THE Southern

District of California Southern Division. Gideon L.

Moye, Plaintiff, vs. American Film Company, Incor-

porated, a corporation. Defendant. JUDGMENT
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ROLL Filed 2nd January 1920 Chas. N. Williams

Clerk By Ernest J.Morgan Deputy Clerk Recorded

JUDGMENT Book No. 2 page 534

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF

CALIFORNIA, SOUTHERN
DIVISION.

754 Civil

GIDEON L. MOVE,

Plaintiff,

vs.

AMERICAN FILM COM-
PANY, INCORPOR-
ATED, a corporation,

Defendants.

PROPOSED BILL

OF EXCEPTIONS.

BE IT REMEMBERED that this action came on

regularly for trial on December 30, 1919, in the above

entitled Court, Hon. Oscar A. Trippet, judge presiding,

plaintiff appearing by his counsel, Duke Stone and

C. L. Kilgore, and defendant appearing by its counsel,

Messrs. Ford and Bodkin and Thompson and Robert-

son.

Whereupon, a jury was duly impanelled and sworn

to try said cause, and the following proceedings were

had

:
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(Testimony of Gideon L. Move.)

Whereupon, Gideon L. Moye, the plaintifT, called

as a witness on his own hehalf, testified as follows:

I am the plaintiff. I live at l.=^41 E. Vernon and

own the Pierce Arrow car described in the complaint.

Mr. Thompson was operatin.o: the car at the time of

the accident. He is now dead. I went to the scene

of the accident at one o'clock on the morning fol-

lowing the accident and examined the highway and

the place where my car was, very closely. When I

arrived it was on the left side of the highway with

the front of the car looking north, six miles north

of Ventura. The road is very straight and drops

three or four inches on the right hand side. The

ground lies about three or four inches below the edge

of the highway. The highway was paved and in

perfect condition. I think it was sixteen feet wide.

I followed some tracks that appeared to be fresh

tracks, very closely. I could sec where he travelled

from his tracks and where he rubbed oflf his tires

just as he left the highway to the right and pulled

off as far as eighteen or twenty inches with his right

wheels and ran for forty feet by measurement before

he struck the other car. The other car was coming

north and he was going S(Hith, eighteen inches off

the highway to the right, and they collided just forty

feet after he pulled oft" the highway to the right.

I was acquainted with the kind of tires on the right

hand side of mv car: one was a Miller non-skid and

the other a Fisk. The tread wasn't worn on either

of them, so you couldn't tell what it was. The tread
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(Testimony of Gideon L. Moye.)

of both tires showed very plainly on the dirt after

he rolled along the dirt on the highway. I measured

the distance and I will say the distance was within

forty or fifty feet at the time it was hit, but after

the car was struck I saw the tracks of the Miller tire

no more. The axle went down and hit the pave-

ment and dragged about six or seven feet, perhaps

more, then it went over end for end right over the top

and headed in the right hand direction on the right

side of the road. Where the axle dragged about six or

seven feet it made a mark about an eighth of an inch

deep in the highway before the car tipped over. This cut

was five feet nine inches from the west side of the high-

way and nine feet three inches to the east side. I meas-

ured the distance from the westerly side of the paved

portion to the tracks I saw, and as near as I remem-

ber they were eighteen or twenty inches off the high-

way in the dirt. We measured the tracks of the tire

and the tire which was on the wheel and measured

the tracks just exactly as near as we could get them.

Just as it left the pavement I noticed where the tires

had burned rubber off on the pavement as he applied

his brakes to slow down. I should judge fifteen or

twenty feet before he pulled off the pavement with

his right wheel. My automobile was demolished. The

body was broken down considerably. The top and

windshield were clear off and two of the wheels were

broken down. The top was smashed in and demol-

ished. The windshield was broken off* right down

at the body of the car. The body was broken down
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(Testimony of Gideon L. Moye.)

in front on both sides. 'Hie radiator was caved in

and the body in the back was broken (knvn about

six or eii^lit inches. There wasn't a spoke left in the

left front wheel, in the hub or on the felloes. They were

scattered seventy-five feet up and down the road.

The left rear wheel was broken down and the spokes

all splintered and just broke in two, splintered all to

pieces. The steering- knuckles were not broke, but

the body was demolished very much, which was in

first class condition before the accident. I examined

the left front hub; it was battered up considerable.

The spokes were out of tlie hub and the hub caj) de-

molished. There were several persons with me when

I made these measurements and observations. The

hub caused the cut in the pavement which I have de-

scribed. The hub of the car or the cap would have

made the mark in the pavement after the spokes were

out of the hub. The tire on the left front wheel had

been removed before I arrived. I afterwards noticed

it and found it had a hole cut in the side of it: just

pulled the rubber off tlic fabric at the outer side of

the tire. My car was a 1912 Pierce Arrow, in first

class condition before the accident. I never attempted

to have it repaired after the accident, as I felt it was

not in condition to be repaired. I simply got rid of

it for whatever I could get. I could have sold it for

$1500 right at the time before it happened, if I had

wanted to. I know that such cars in that condition

were selling for that amount of money at that time

generally. I don't know that that price was prevailing
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(Testimony of Gideon L. Moye.)

in the market. I didn't think it was enough for mine.

My car was worth that much. I sold the remains of

the automobile for all I could get under the condi-

tions. I tried several places and got $270. I had a

written contract for the use of the stage. The car

was taking in anywhere from ten to twenty-five dollars

a day. I was running about twelve or fourteen dollars

profit on the day. This had continued right along

every day before the accident. I had been with the

stage company for over a year. This car had not

been continually netting that profit to me daily. I

didn't drive this car. I only had this car a short

time. I put all I had in the car and just had it clear

before the accident. I had been using other cars before

that, bringing in about the same money on the same

line. This car carried as many passengers as the other

cars. The tread between the wheels on automobiles

is 56 inches and the car was off the highway 18 inches

to the right and it could not have been more than

38 inches on the highway. My car was on its wheels

after the accident.

O BY MR. STONE: Could you tell from the

marks and surroundings as to whether or not it had

turned over?

A Yes sir?

MR. FORD: We object to that as calling for a

conclusion of the witness.

THE COURT: Well, do you claim it did not

turn over, Mr. Ford?
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(Testimony of (Mtlcon 1,. Aloye.)

MR. FORD: I don't know just exactly liow il did.

I will draw my conclusions from the marks that were
there, and argue to the jury. 1 don't think this wit-

ness has a right to testify --

THE COURT: I will overrule your objection.

MR. FORD: Exception.

To which ruling appellant excepts, and assigns as

Error No. 1.

A Yes, it turned over. The car pretty near changed

ends with itself. The wheel went down, and it went

right over on the top, and then half over on the wheels.

That is where it stopped, on the wheels, - - pretty near

once and a half.

MR. FORD : I move to strike out the answer on

the ground it is a conclusion.

THE COURT: The last statement will be stricken

out, 'Tt went over once and a half." If it landed

on its wheels, certainly that could not be so.

I had known Mr. Thompson, the driver, several

months. He had been driving along there for other

parties for sometime. He drove for one party on that

line thirty days, maybe a little more. He only made

one trip for me.

CROSS-EXAMINATION.

BY MR. FORD:
I found a mark six or seven feet long, five feet

nine inches east of the west side of the pavement.

It was a fairly straight line on the highway, it wob-

bled a little, and nine feet three inches west of the

easterly edge of the pavement. I found mv machine
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(Testimony of Gideon L. Moye.)

some distance south of the cut in the pavement. When
the axle went down my machine turned over Hke

this, and landed on the wheels up over here some

place, (indicating) off the pavement a couple of feet.

I went up there from Los Angeles. I concluded that

the accident occurred just before the place where

the axle went down to make the mark. I measured

the distance from that point. I found my automobile

approximately forty feet south of that point. My car

was facing north, towards Santa Barbara, on its

wheels, bottom down. The left side of the car was

two or three feet from the paved portion of the high-

way, practically parallel with the road. My car had

a wheel base of nine feet and the tread is 56 inches.

I don't think we noticed any marks between the point

marked "B" and my car. There was nothing on the

highway which caused me to say my car had turned

over, only just the looks of the car. The body of

the car was knocked in and the radiator was down

and the top and back of the car and the body was

broke down. My statements were based entirelv on

the condition of the car and not due to any condition

of the road. I found some spokes scattered back for

a distance of about seventy-five feet. I did not find

any spokes before the point where the gash was made

and they continued north for a distance of about 75

feet. They were scattered up and down the road.

I did not pick them up, just left them lay there. I did

not see defendant's car, it had been taken away. I

didn't notice anything on the road north of there other
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(Testiinony of Gideon L. Moye.)

than the spokes, only I noticed where the car i(oing

north after it hit my machine, had circled around
and went over in the ditch on the opjjosite side to

where my car was on. I just saw tracks there. The
ditch was four or five feet west of the pavement. I

didn't measure the distance. It was ahout two feet

deep and maybe three feet wide. The defendant's

machine was going north and when it hit my machine

it circled around and came over in the ditch on the

westerly side. It nearly turned around, making a

semi-circle, into the ditch. The distance from the

beginning of the gash in the road to the ditch would

be about eleven feet, and he circled right around into

the ditch. I saw marks indicating a machine had been

in there. Of course, they had gotten the machine out

and it was pretty well mixed up. When I examined

the road I found tire marks on the dirt. They began

about forty feet before they collided. The tire mark

was about eighteen inches from the paved portion of

the highway and ended just about where they col-

lided. Of course, when the wheel went down the axle

drug just a little bit, and when the cars collided the

Winton Six pulled the Pierce Arrow on the road,

probably a foot or a foot and a half. Up to that

time it was eighteen or twenty inches off the high-

way in the dirt. The tire mark on the dirt was parallel

with the road. The distance from the tire mark over

to this nick in the road was 7K^ feet. The actual tread

distance between the wheels of the automobile is 56

inches, but remember, when I said the cars collided,
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(Testimony of Gideon L. Moye.)

it evidently jerked the car over there to five feet nine

inches. They were pulled over two feet ten inches, in

my opinion. I examined the road at one o'clock at

night. There was no mark of this tire coming onto

the road anywhere at the time of the accident. It

looked to me like it ended abruptly, as though the tire

had been lifted right off the ground. There was no

mark indicating where that tire had continued onto

the highway at all. I had my machine at the time,

so I could see the road clear down for a hundred feet,

I did all this by the glare of my headlights. It was

very plain. My machine was parked just before

where the accident happened, with the lights looking

south. I came up from Los Angeles to the scene of

the accident, and turned my machine around. I was

on the right hand side of the road. I set my machine

just far enough north so I could see on the road

about 20 feet back. The lights were turned on the

road and I went dowm and examined all the marks.

I didn't see the tire actually make the mark, but I

knew the tire from its tread. I had a Miller tire on

the right front wheel and a Fisk non-skid on the rear

right. The Miller non-skid tire is 37 x 5 inches, with

a non-skid kind of slot cut on an angle. It is not

diamond shaped, but has slots at an angle across the

tread, coming together in the center. The Fisk non-

skid has a kind of nob that makes it non-skid. They

stick in the ground. I could trace along this point

and see the marks made by both tires. The rear tire

naturally ran over the marks made by the front tire.
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but of course, the front tire was always ahead of the

rear. I had people rij^ht there with me to look over

the road and I could see the marks of the tire. Mr.
Fisher and Mr. Morjran were there. The lij^hts on
my damaged machine were not hurt at all. They
were still going- when I got there at one o'clock. I

drove up in a Buick Six with electric lights. This

accident occurred on the public highway that travels

around the cliffs between Ventura and Santa Barbara.

It is near the ocean front for ten or fifteen miles,

and this particular point was six or seven miles north

of Ventura. I bought the damaged car in September.

1918, from M. A. Newmark, and paid $800 for it.

I immediately put it into the service of the United

Sta/^es and operated it from September, 1918, until

the time of the accident. I don't think I spent any

money having it repaired between those dates. I may

have had some repairs,—some little things that were

necessary before putting it on the line. It was in

practically the same condition on November 27th

as the day I bought it. It was in perfect condition.

I think I got some extra rims to go with it. They

were not hurt in the accident. I only operated one

car on that highway for the United Stages. Before

I purchased it I had been operating another one, but

did not continue to operate it after I purchased the

Pierce Arrow. I did not put it back in service after

this accident. I have not had any other car in sers'ice

since the accident. I never had anv other cars at

the time, having traded my other one. I purchased
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another car as soon as I could after the accident;

that is, two or three months thereafter, as soon as

I could afford to get one. I turned the remainder of

the damaged car in as first payment and got $270

for it. I have not been with the stage company

since. Mr. Thompson w-as driving the car at the time

of the accident. We had made no agreement at all

with Mr. Thompson regarding his pay. He wanted

to drive that day and I let him drive, but made no

agreement as to price. I had driven it before that

time and continued to drive cars after this accident

when I got one myself. I never drove for any one

else. I did not seek employment during the two or

three months following the accident. I had not em-

ployed other drivers for sometime before I employed

Mr. Thompson. I had known him two or three months,

becoming acquainted with him on the road between

Santa Barbara and Ventura. I was pretty well ac-

quainted with him and his methods of driving. I

didn't measure the distance from the place where the

cut in the road began to where I found my car. I

guessed it at 40 feet. I don't think it w^as more.

I don't think there were any tire marks to the rear

of my machine upon the road down there. I think

it stopped right where it hit after it turned over

there. I didn't notice any, I looked all around there

for several hours.

RE-DIRECT EXAMINATION.
BY MR. STONE.

I got $270 on the old car. $800 was not the market

value of the car at the time I purchased it. Mr.
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Newmark wanted to sell the car and made nic a price

on it, because he waiUed to dispose of it. He had
it in storage for three years and didn't need it. I did

not take a rule or any strai.^dit object and lav from
a point where this cut mark begins in the cement
to where I saw the tracks in the soft part, but some-

where along where this gash appeared in the cement,

these marks had disappeared on the westerly side and
my car curved around over, facing in a northly direc-

tion after the collision, and the other car also took a

left hand course and came over and landed on the

west side of the road. After my car left the high-

way it ran about fortv feet on the dirt. I followed

the track very closelv down to this point and observed

the marks of the tires. The soil west of the highway

was soft and sandy. There seemed to have been a

little rain and the dust was settled very well and you

could see the track very good. I could see the tracks

of the cars just as they came together. I could see

the track and I could see the track on the dirt just

before they came together. I could see the track

where they ran on the highwav and off the highway

before they collided. I just estimated the distance from

the place where the cars are supposed to have come

together to the point where the track left the high-

way. We measured the road with a tape line between

the gash mark and the east side of the highway. Mr.

Morgan assisted me. The gash appeared to be fresh

the night we were there.
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EDWARD BLACKWELL, called as a witness on

behalf of plaintiflf, testified as follows:

DIRECT EXAMINATION.
BY MR. STONE:

I live in Los Angeles, having lived here about six

years. I am in the produce business, traveling' and

taking orders. I was in the accident. I was riding

in the front seat on the left side of the stage. It

was a right hand drive car. We were coming south.

The accident happened between 7:30 and 8. It was

dark. There were head lights on the car I was riding

in. I saw the defendant's car before the accident

occurred. It was about two hundred or two hundred

fifty yards away at the time. We were traveling

on the right hand side of the road at about 30 to

35 or 40 miles per hour. The other car approached

at approximately the same speed. Thev also had head-

lights. I observed how they were traveling in the

road. I said to our chauffeur, "Watch out for

them." I could see their headlig'hts wobbling as they

w^ere coming up the road, and as I said that the chauf-

feur pulled off the road. As he did so, he put on his

brakes. I noticed a change in speed in our car. I

could feel the wheels hit the dirt, and he drove that

way, I judge, between forty and fifty feet. The auto-

mobiles then locked front wheels. Their left hand

wheel hit our left hand wheel. I don't know what

occurred then, as I w^as rendered unconscious. The

dirt on the right hand side of the road off the pave-

ment was soft; it had been raining. At the time of
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the collision the car I was in was on the rij:(ht side

of the road, the right hand wheels heing off in the

dirt. I could not say what speed we were traveling

at the time of the collision. The driver applied his

brakes, but how much it slacked,- I judge, probably

half; that is just guessing. He probably slowed up

half in speed. The lights on their automobile zig-

zagged and then came straight, and then zig-zagged

again, and it zig-zagged while we hit. I also said to

the driver, *'be careful there, turn off." He pulled

off, practically at the same time as I said it. He

started to pull off before I spoke to him. He applied

his brakes and reduced his speed at practically the

same time.

CROSS-EXAMINATION.

BY MR. FORD:
I don't know what time we left Santa Barbara. I

took the stage from there. I don't know liow long

it was after we left Santa Barbara that this accident

occurred. I think it was right after seven o'clock

that I took the bus, but I don't know for sure. The

accident occurred between 7:30 and 8. It was 29

miles from Santa Barbara to Ventura and we had

travelled 22 or 23 miles at the time of the accident.

We had not been going at a pretty high rate of speed

all of the way after leaving Santa Barbara. We were

traveling about 35 to 40 miles per hour. I testified

myself in my own case against the United Stages and

the defendant herein June 25th of this year.
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BY MR. FORD: At that time did you not

testify as follows:

**0. Could you i:^ive us some idea how fast

the Film Company's car was traveling up to the

time of the colHsion?

"A About 30 to 35 miles an hour.

"O What about the speed of the automobile

in which you were riding?

"A From 40 to 45 miles an hour."?

Did you so testify?

A. I don't remember.

1 couldn't judge whether the machine I was riding

in was traveling ten miles per hour faster than de-

fendant's machine. As far as I could judge, plain-

tiff's machine did not appear to be going much faster

than defendant's. I did not notice defendant's ma-

chine approaching until it was 250 yards away, or

nearly 1000 feet. I could not see down that road for

a mile, or a couple of thousand feet, as there is a

little raise in it. We were traveling along the seashore

there for about ten miles. The road has I's in it all

the way, but where the accident happened was prob-

ably a mile straight. I saw defendant's machine ap-

proaching as it came over the little rise, and that

was 200 to 250 yards away. I do not recall that the

driver said an3-thing to me about the approaching

machine until I spoke. He did not say, "Watch me

get that fellow." I was in the Good Samaritan Hos-

pital in Los Angeles after the accident, and was also

in the Ventura Hospital before I came there, for a
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period of thirty days. I know Mr. Piatt and have

known him about four vears. It is not a fact that

I asked the driver to slow down and he refused to

slow down.

O Didn't you testify at the trial of your own

case against these people as follows:

"O What if anything occurred, - just how-

would you describe what occurred before the acci-

dent between you and the driver of the machine

and the other machine; just tell what you ob-

served.

"A About a thousand fee/. I told him he

would better slack down, and over to the right,

and he did so, and got off the pavement, but he

didn't slow down."

We got ofT the highway about 40 or 50 feet before

the collision.

O BY MR. FORD: Did you not testify at the

other trial:

"Q Did you notice how far he was from the

edge of the shoulder of the road with his right-

hand wheel?

''h I should judge about 250 feet."?

Did you so testify?

A From the edge of the road?

THE COURT: Read that again. I didn't under-

stand it.

MR. FORD: I guess it is not responsive, your

Honor.
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"Q Did you notice how far he was from

the edge of the shoulder of the road with his

right-hand wheel ?

**A I should judge about 250 feet.

"THE COURT: That is not the question.

How far were his right wheels onto the dirt?

''A About six or seven inches.

"O That is the right-hand wheels off the side.

"A Yes sir.

"Q What course did he continue from that

time until the collision; did he keep on that course?

*'A Yes sir.

"O How far did the stage driver travel in

that condition on the dirt until the accident?

"A About 125 feet"

Did you so testify:

A I don't recall that, no sir.

I wouldn't say that he travelled over 50 feet at

most along what I thought was the edge of the dirt.

The stage car was a right hand drive machine and

the driver was naturally on that side. I was on the

left hand side. No one was sitting there with me

in the front seat. I judged that we were on the dirt

from the feel of the machine. I did not actually

get out and look to see where the wheels were, but

kept my eyes on the approaching automobile. I thought

there was going to be danger and these two machines

were too close together. I did not exactly feel that

our machine was going too fast. I said to our driver,

"Slow down and pull over." I noticed the head lights
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on the other machine vvobbHnji:, two or three or four

feet, I judj^e, like a man coming around the corner

with a pair of head Hghts, and the next time I noticed

they were still wobbling. As I remember it. the

road upon which the machine was not winding at

that particular point,- it was straight. I could see

no apparent reason for the wobbling. I don't know

anything at all about what occurred after the two

machine hit.

Didn't you state at the former trial, not of

this case, but of your own case, that - - did you not

give the following reply:

^'O MR. THOMPSON: Mr. Blackwell, how

far did the United Stages car travel after the

collision, after the two cars hit, how far from

the spot of the collision did the United Stages

go?

"A It didn't travel at all: it whirled around.

"Q How far was it from the spot of the

collision?

'*A From where it hit to where it stopped?

"Q Yes.

"A Practically right straight across, probably

eater-cornered a little."

Did you so testify?

A I testified to where I was laying when I came

to.

THE COURT: The question is, did you testify

as he has read it to you there? That is the question.

You can sav yes or no, or you don't know.
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A I don't know to that.

Q You don't know whether you so testified or

not?

A No sir.

Referring to Mr. Piatt,- I knew him under the

name of Bert. I never did know his last name.

Q You were asked if you knew Bert Piatt at the

former trial, were you not?

A No sir, I don't think I was.

In response to a question by Mr. Stone himself,

here, this question:

*'0 Do you know a man by the name of Her-

bert Platts?

A No sir.

Q You don't know a man by the name of Bert

Platts, a man in the fruit business?

A No sir."

Didn't you so testify at the former trial, or the

trial of the - -

A I don't remember, sir, of that answer,

1 knew he was in the fruit business and I hadn't

seen him for about a year. I did not say to Mr. Piatt

at the hospital in Ventura that the driver of the stage

car said to me immediately before the accident, "Watch

me shave that guy's front wheel," or ''Watch me

shave that guy's front fender." I did not say that

in words, substance or effect.
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HERMAN EILERS, a witness on behalf of i)lain-

tifif, testified as follows:

DIRECT EXAMINATION.
BY MR. KILGORE:

I reside at Hawthorne, Cal. I am a reed worker.

I was a passenger on the stage that was struck on

November 27. I was seated in the rear seat on the

left side. I saw defendant's car before it struck. It

was about 2000 feet away at the time. I only saw

the lights at the time. I couldn't exactly say how

fast it was going, but I expect both cars were traveling

pretty fast. I did not say anything to the driver before

the collision. Our driver slowed down a little and

swerved off the road to the right after I saw the

car. A\'e travelled about a hundred feet after we

turned off to the right. I believe we got off the

pavement, because I felt the wheels fall and there

is a slight shoulder in the place. I was not rendered

unconscious. Our machine was still oflf the side of

the road when we were hit. I was in the car all the

time and climbed out of it after it was struck. It

was on the right side of the road, going toward Santa

Barbara, when I got out. It had turned completely

around and was ofY the highway altogether. I got up,

looked around. The other car was turned upside-

down, over off the road to, and I went over and helped

pull one of the men out of the other car. The other

car was off of the embankment in the field, upside

down. The stage car was completely wrecked, from

what I saw of it. The t(^p was crushed down. I felt
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our car turn over twice. My head hit the road twice.

I didn't lose consciousness, so I could feel it. The

front wheel of the stage car w^as broken off at the

hub. The spokes were torn right out and the whole

wheel with it. The hub was down on the road. I

saw the wheel, left hand front wheel, of the stage

laying a little way off from the car. The spokes from

it were scattered all over the road. The left rear

wheel of the stage was crushed. It wasn't broken

off, it was still on. The body of the car was also

demolished. I didn't notice the radiator. The motor

was still running w^hen I got out.

O Did you notice any tracks on the road where

this hub of the wheel had run along on the pave-

ment?

A Yes.

MR. FORD: Just a moment. At that time or

later?

A. Later.

MR. FORD : We object to any testimony as to what

he saw several days afterwards.

O BY MR. KILGORE: When was it you saw

these marks?

A I think it w^as a day later.

O Where were those marks, with reference to

the center of the highway?

MR. FORD : Objected to on the ground no founda-

tion has been laid showing the marks were in the

same condition on that day, - - too remote.

THE COURT: The objection will be overruled.
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MR. KILGORE: Answer the (|iiestion. Mr. Re-

porter, read the question, please, sir.

MR. FORD: Take an exception.

To which ruHni^- api)ellant excepts, and assigfns as

Error No. 2.

(Question read).

A Where were they?

Q BY MR. KILGORE: Where in the highway

were they w-ith reference to the center, to the right

of the road or to the left?

A Towards the right.

The marks were about five or six yards long. I

didn't notice any marks made by the wheels of the

car I was in sliding or skiding.

O Those marks, or that mark to which you have

just testified, was it a freshly made mark on the

highway ?

A Yes sir.

MR. FORD: We object to that as calling for a

conclusion of the witness.

THE COURT: Objection overruled.

MR. FORD: Exception.

To which ruling appellant excepts, and assigns as

Error No. 3.

This mark was four or five feet from the center

of the highway. I noticed some marks and tracks

on the right side of the highway going south.

MR. KILGORE: Going south. And were Uiey

fresh?
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MR. FORD : Objected to as calling for a conclusion

of the witness.

A. Yes.

THE COURT: Overruled.

MR. FORD: Exception

To which ruling appellant excepts, and assigns as

Error No. 4.

MR. KILGORE: Answer the question.

A Yes, they were fresh.

O Describe what those marks were, what they

were like?

A They were off of the - - you mean the mark

on the pavement or off of the highway in the dirt?

Off of the highway, to the right, in the earth.

A They were the marks of the rear tire on the

machine I was in.

Q The marks of the tires of the machine you

were in?

A Yes.

MR. FORD: I move to strike that out as a con-

clusion of the witness and not responsive to the

question.

THE COURT: Overruled.

MR. FORD: Exception.

To which ruling appellant excepts, and assigns as

Error No. 5.

THE COURT: I understood him to say it looked

like it. Isn't that right?

1 looked at the marks to the right of the highway

closely. They were about 100 feet long.
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CROSS-EXAMINATION.
BY MR. FORD:

It was two clays after the accident that I went to

examine those marks, at the request of Mr. Bailey

of the United Staj^es. He is the manac^er for them,

for whom plaintiff's machine was operated, carryin.u:

passengers. Mr. Bailey did not pav me for my time

in going up there, or promise to pay me, and has

never paid me. When I got up there I got off and

looked over the marks myself. Mr. Bailey went with

me, as did the plaintiff. A lady was also along. I

had not known any of these people before that time.

I had ridden on their stages before. I remember a

culvert across the road, just north of where the

accident occurred. There is a fence around it on

each side of the road. I don't remember coming

through that culvert just before the accident. I saw

this culvert when I went up there two days later.

It w^as about 75 feet north of this mark in the road.

I could not have seen any marks along there for a

couple of hundred feet. Thev liad to come through

this culvert before they could get off that shoulder

and onto the dirt. The tire mark started off from

the edge of the paved highwav onto the dirt at an

angle, and after it got out a foot or two, continued

parallel to the road away down to the scene of the

accident. The mark stopped right there. I did not

notice anv marks of anybody backing away from it

onto the road, or any marks of anybody turning

around at that point. I have never driven a machine



7G American Film Company, Inc., a Corp., vs.

(Testimony of Herman Eilers.)

myself. We left Santa Barbara that night at a quarter

to six, if I remember right. That was not the regular

leaving time, which was 5:30. The driver did not

make any attempt to make up time before the accident.

He was not driving very rapidly. I had not been over

that same road before on that day, or at any time

before. I did not drive up to Santa Barbara with the

same driver. I lived up there at the time and was

coming to Los Angeles. I had been in a machine six

or eight times before that day. The plaintiff's car

was being driven from 30 to 35 miles per hour. He
did not keep that same even pace up all the time

until the time of the accident. He decreased it from

the time he left Santa Barbara. He was never going

over 25 until he got about 15 miles out from Santa

Barbara, he went a little faster. There was not much

traffic on the road there at that time of night. It

was dark. The accident occurred about 6:45. I guess

it had taken an hour to make that distance. We had

made one stop at an accident about two miles north

of where the accident happened. The driver slowed

down and stopped for a minute or so, to get through.

Nobody got out of our machine at the time, ^^'hen

we got by that accident we started our speed again.

We were going about 35 miles per hour, I should

judge. We may have been going 40. I don't remem-

ber whether our driver slowed down at all coming

through this culvert. I saw the other machine long

before we came to the culvert. I saw it about 2000

feet away. I don't remember how far the other
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machine was from us when we passed thmiij^h that

culvert; I can't recall whetlier it was more than a

couple of hundred feet away. I saw defendant's

machine coming down on us and I thought there was
going to be an accident, when they were probably

fifty feet away from us. I didn't watch for the cul-

vert; I didn't see it. I was sitting on the left hand

side of our car, towards the center of the road. I

didn't see the driver of our car drive off the drive-

way, but I felt that distinctly. I felt it rather than

saw it. I felt him swerve his wheels and felt the

wheels drop. It felt to me like they had dropped

onto the dirt road. When T went back there two

days later I did not notice whether that dirt shoulder

began even with the paved road, or not. If I remem-

ber right, some of that shoulder is sand. I don't

remember whether any of it is crushed rock: I don't

think it is. I saw that tire mark leading back for

about 100 feet. Our machine went about 100 feet

after the collision. It swerved toward the right. I

felt the jar of the collision, but it did not throw us

up in the air. I was still seated down at the back.

and it didn't shake us up at all. Immediately after

that impact we swerv'ed toward the right. The ma-

chine fell over at that moment, towa// the right. It

fell over twice.

O. Now counsel has attracted my attention - -

didn't you testify as follows at the former trial?

"O What about the American Film Company?
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"A The American Film Company car went

off the embankment and turned over and faced

towards the ocean, in a westerly direction.

"Q How far did this stage go, if you know,

after it struck before it stopped?

"A I think about two hundred feet."

Did you so testify at that time?

A If you have got it down there, I suppose I did.

I don't remember.

Q \\>11 you said today it was only about a hundred

feet. Which do you think is correct, a hundred feet

or two hundred feet?

A Well, it mav be either one.

Q May be either one?

A It might be one hundred and fifty feet; I don't

quite remember.

The two machines w^ere traveling in opposite direc-

tions. We were going south and the defendant's

machine towards Santa Barbara. The front w^heels

of the machines struck each other. The hub on one

machine caught a wheel on the other and tore the

wheel off. I could see the entire front of that machine

just as it struck, although I was sitting in the left-

hand side, back seat. Our machine turned over in

a half circle and faced around again. It turned over

twice. I think when our machine first turned over it

swerved around on a pivot on the front axle and then

turned down the roadway. I felt my head bump twice

upon the road. At the first turn my head touched

the top of the machine and the second time it struck
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the top again. The toj) caved in and. of course. I hit

the pavement. Tlie top was protectini^ me. There

vv^ere side curtains on the machine. My head struck

the soft portion of the top. Tt left marks on mv Iiead.

I had a swelling: and marks on mv head. I saw some

marks on the road that were five or six yards \ou^. I

saw a little mark some five or six feet lonp^. 1 saw

a mark about 6 or 7 feet long somewhere near the

middle of the road. I did not see any other mark be-

sides that. I think the mark I saw was five or six

yards long. It could not have been that long; it was

eight or nine feet. I think it was five or six feet

from the edge of the road. It was in a curving direc-

tion towards the center of the road. It was about a

half an inch deep at its deepest, but deeper in the

center than at the end. I don't think it was any deeper

where it began than it was the rest of the distance.

It was about a half an inch, wide at the most, and

a quarter of an inch at its nnrrowe.^t place. It was

wildest near the beginning. It was a clean cut. The

surface of the road was not broken anywhere along

that line; just a clean cut without a break. I didn't

look that night to see if either of these marks were

there. I couldn't tell how soon after the impact that

our car turned over; it was just a few moments. Just

about as soon as the car struck we started to tuni

over. When we went up there the second day plain-

tiff's automobile was still there. It was about 150

feet south of this cut in the road.
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It was about in the same location it was the night

I got out of it; about 150 feet away from the mark.

I did not find any axle marks or any marks on the

road down there. When I went up there two days

later I saw one or two spokes laying near plaintiff's

machine. The night of the accident the spokes I saw

were scattered along the road until near plaintiff's

machine,- from the accident to where plaintiff's ma-

chine was found, indicating that they had dropped

out one at a time. The spokes went into holes in

the hub and they simply dropped out of the holes.

I think some of them were broken and others were

pulled clean out. The ones that were broken out

were broken flush with the thing that holds the

spokes in. I did not make any close examination of

the axle of the machine or the hub on the axle. I don't

remember seeing any asphalt sticking to the hub. The

hub was round and had a sharp edge on it. There

was a hub cap on it, I believe, and then there was

a wooden wheel, and then there was a swelling of that

hub, which was much larger in diameter than the

hub cap was. The hub was still attached to the axle.

I did not see any point upon that hub that could have

made a scratch on the road, but the thing that holds

the spokes in is what made the scratch. I don't know

what you call it. It is further in off the hub, prob-

ably six inches across. It is a round piece back there

that holds the spokes; that is, what holds the wheel.

That is what I think scratched the road. I didn't

measure how wide it was, but I should judge about
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two inches, or two inches and a lialf. and in its

diameter is about six or eij^ht inclies. The corner

is round; that is, the whole thing is round. The front

and back of that is connected by a rim that runs all

the way around and that rim is about two and a half

inches wide. If you cut a slice off that pitcher, it

would be what I mean. The rim that runs around

this way on it was perfectly straight, so that the

corner of that rim forming an angle, was perfectly

square.

RE-DIRECT EXAMINATION.

BY MR. KILGORE:

I did not see any intoxicating liquors after the

accident.

RE-CROSS EXAMINATION.

BY MR. FORD:
I have a ivoddcn leg and had it before the accidei.t.

The United Stages did not bu\- me a new wooden

leg; neither did plaintiff. Some insurance company

paid for it. I guess the company that insured the

United Stages. I did not promise them that I would

help in this matter at all.

It was then and there stiinilated that the transcript

in the possession of defendant, and which will here-

after be read into the record, is a correct copy of the

transcript in the case of Blackwell vs. American Film

Company.

LOUIS H. DOERR, called as a witness for plaintiff,

testified as follows:
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I live at Ventura and am foreman for the General

Petroleum Oil Company and have held that position

for a year. I was working for the State Consolidated

as a tool dresser at the time of the accident. I was

just passing by at the time, and stopped to see what

it was. It was about midnight. I found a few

people around where the accident happened. There

were always a few machines there, so that there was

plenty of light. I am not related to plaintiff, or any

one connected with the United Stages, or with de-

fendant. The}' are all strangers to me. I observed

the ground, the street, the road there, the highway

and the tracks and the position of the plaintiff's car.

It was on the right side of the road, facing Santa

Barbara. It was on its wheels, the top was smashed

in and the radiator was smashed on top. There was

no left front wheel on the car. The iron part of the

hub where the spokes fit into the hub was still there.

The spokes were completely out of the left front wheel.

I examined the automobile to see whether or not there

was an iron bolt a little further in the hub on plain-

tiff's machine that sticks down; that is, the clamp that

clamps the spring on, and found that it was not

intact. It was off a little ways. The marks you

could see there were made by the felloes that the

spokes went in. You could see where it fell down and

dug the pavement for just a little ways. It swerved

off to the left of the road, coming towards Los Angeles^

and made tv.'o liftkc narrow tracks, I shoiild iriiagine,

about an inch and a half wide. I noticed the posi-
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tion of it, but did not measure it. I judpe it was

about three feet from the ocean side ed^e of the

pavement. It wasn't very lont,^: I sliould imagine

two or three feet. T didn't measure that either. You

could see where they appHed the brakes and left the

rubber on the pavement. That was about 75 feet

back from this cut place in the road. I didn't meas-

tire that either. I imagine it was about a fcKJt from

the edge of the pavement; that is, the right hand

wheels, from where he applied the brakes, and then

it gradually went off the pavement about 75 feet,

about, I should judge, a foot and a half to two feet

off the pavement; that is, the right hand wheel of

the car making the mark. The evidence of the skid-

ding of one of the tires continued all along from

the time it began until the collision. The other one

left the pavement. There was evidence of both tires

skidding on the pavement at a time. I imagine both

tires skidded about 40 feet before the right wheel went

off, and it skidded 7S feet altogether. The dirt on

the ocean side of the road was a dirt formation and

it had been raining and was kind of a hard mud. It

wasn't real wet and slippery, but just made a good

impression. The track appeared to be fresh. You

could tell from the dirt that the hind wheel slid as

it was skidding through there, but from what you

could see of the front one where it stopped, - - I don't

know whether it was a clover tread. 1 didn't notice

what tread it was. It was more like a cross on the

tire, onlv it was half wore out and kind of a V shape.
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I noticed the mark and then looked at the tire. I

didn't notice the tire that came off the left front

wheel. I saw all the rest. I didn't notice what kind

of tires they were. I observed the right front wheel

because it was noticeable in the wet dirt. You could

see the tread. I also saw the right front tire on

plaintiff's machine and in my opinion the tire on

plaintiff's machine would make the kind of a tread

that I saw in the dirt. They had the defendant car

on the road putting a new wheel on it. Mr. Ramey

was there with me.

CROSS-EXAMINATION.
BY MR. FORD:

I saw one skid mark that continued straight for

75 feet on the pavement and saw the remains of

burned rubber on that for two or three weeks after-

wards. It ended abruptly. I didn't notice whether

the track on the dirt ended abruptly or not; the back

wheels were skidding. I noticed for a few feet, not

very far, where the back wheel had not traced out

the marks of the front tire. The back wheel skidding

took the trace of the front wheel out of the mud.

I followed the line of the tire that had left an im-

pression on the road-on the dirt-and on the end to-

ward Los Angeles it was Just a sliding; there were

no marks. I should judge I saw marks of this other

tire on the front wheel probably about four feet; I

didn't stop to count them. I saw more than one mark.

I couldn't say whether I saw as many as a dozen.

I saw a gash on the road; that is, I saw one big one,
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and followin;:;- that, two little ones about an inch and

a half apart, right in the center of it. The center

gash dug a piece of the pavement out, I should

imagine, about five or six inches. It wasn't so awful

deep, I imagine half an inch. It was kind of broke

out. Some of the surface was carried away. I did

not see where that surface had been carried to. I saw

it every day for a month, T guess, I didn't stop and

examine it, but you could sec it jiassing by. I went

to work by there everv dav. I drove by in an auto-

mobile and every time that I would drive by I could

see it was dug out, if I noticed it. T don't believe

it was ever filled in. I never noticed it had been.

I think I could show it to you yet. The gash did

not narrow down. It just made a gash there and

those two little marks I should judge were from the

hub where the spokes wore in the wheel. They just

wore out and disappeared. Thev just knocked a chunk

out of the pavement. Those two little marks were

about an inch and a half wide: that is, between the

marks was an inch and a half, and the marks them-

selves were about a sixteenth of an inch wide. They

continued two or three feet. They curved. I didn't

notice exactly how much they curved.

JOHN RAMEY, a witness on behalf of plaintifl,

testified as follows:

DIRECT-EXAMINATION.

BY MR. STONE:

I live in Ventura and am in the oil well business.

I was with Mr. Doerr after the accident. We ar-
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rived there about 12:30. I was Hving at Carpenteria

at the time and had to go by there on the way home.

I did not go there purposely to see it. When I got

there there was a fellow watching the car. He had

a lantern and the lights of my car, and there were

two or three other cars there. I am not related to

any of the parties to this suit, nor interested in it in

any way. They are strangers to me. The first thing

I noticed was the car that was turned over, and the

watchman showed me w^here they hit. There was a

gash in the road about a half an inch deep and prob-

ably nine inches or a foot long, and then there were

four or five others that were kind of dug in the

pavement there, where this hub, after it hit first, had

bounced, and it circled a little and looked like it went

over once or twice. All the gashes put together were

perhaps four feet. I did not measure it. I didn't

notice how deep the wide gash was. I was not in-

terested in it. The gash was about three feet or

three and a half feet from the west edge of the

pavement. I went back in a northerly direction to

trace the tracks from this gash. From the gash in

the middle of the road where it seems as though the

two cars came together, the defendant's car hit and

kind of whirled out to one side and went over into

a ditch and turned over. And the other machine,,

where they hit you could see their tracks where the

wheels whirled and there were onl}- three wheel

tracks there, outside of the gash where it hit along

the road. You could see where it left the road and
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I giiess it had room to turn over twice from where

it left the road to where plaintiff's machine lay. IMain-

tiflf's machine was headed towards Santa Barbara.

Defendant's car turned riiL^ht around on the west side

and turned over. They had it up on the road when

I got there. I went back north to watch for tracks

oflf and on the paved portion. It seems as thout^h I

traced them about a hundred feet, the best I remem-

ber now, and it looked as thoug^h he had put his

brakes on. He must have been then probably a foot

on the pavement; that is a foot from the west side

of the pavement. You could see where he slid the

tires and as soon as he started to slide you could

see where he went angling off the road, and you

could see where he dropped down on the dirt, and

after he hit the dirt it was sandy loam and hard in

places. They did not skid after they hit the dirt,

and where they hit that is the last you could see of

the tires. The track off onto the dirt continues up

to the point where this gash started in. It then dis-

appeared. It was a fresh track and it was a fresh

gash. The pavement was asphalt on top. I examined

the hub of the left front wheel of plaintiff's car; that

was all that was left. I did not examine it closely.

All the spokes were broken out and it seemed to be

turned up at an angle. It seemed as thcnigh where

it hit there it threw the axle up in place of cutting

it straight off. I don't know whether it showed

evidence of where it had been hit, because the hub

was mashed in.- the rim that holds the spokes in.
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CROSS-EXAMINATION.
BY MR. FORD:
The piece of the hub that holds the spokes in was

resting on the ground when I saw it. There is a

little iron rim that goes around there that holds the

spokes in, and it was just this little iron rim that

was left. The gash was about 75 feet back from

plaintifif's automobile; that is, 75 feet towards Santa

Barbara. The skidding marks, as far as I know,

were not as far south as the cut in the road. The

skidding mark was about eight or nine feet back of

that gash, just about the distance the rear wheel

would be back. The best I could tell, this mark wher-

ever the wheel that made that mark ended, was di-

rectly opposite that point where the gash was.

R. R. FISHER, a witness on behalf of plaintifif,

testified as follows

:

I live in Los Angeles and am a chauffeur. I went

to the accident that night. I forget the time. It was

around eleven o'clock. Mr. Move, Mr. Thompson's

wife and a Mr. Reed went along. I saw plaintiff's

car when I got there. It was to the east of the road,

facing Santa Barbara. I looked on the highway for

marks and tracks. I found a cut in the pavement

where the wheel made a gash in the pavement. It

made a little gash in the pavement and there was

a mark on down where it rolled a little ways. It was

considerably nearer the west side of the pavement

than the east side. It was on the west side of the

center of the road. I examined back in a northerly
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direction for tracks and 1 found the tracks where

the right hand wheel of the car was off the pavement.

I could see where the back wheel was sliding. It

was a Miller cord tire on the right front wheel and

it showed the marks. If I remember right, it con-

tinued oflF the pavement about a foot or eighteen inches,

and I think continued in a northery direction about

75 feet, maybe a hundred feet. There was a mark

on the dirt road that showed the wheel had been

sliding. I don't remember exactly how far it was.

After the car went off the pavement I followed the

track and, in my opinion, it was about 7S feet from

that mark back to where the wheel slid. As it trav-

elled that distance I forget just how far it was that

the track continued from the westerly edge of the

paved portion. I do not know how far it was from

this place where the track left the pavement until it

disappeared. I think it was about 75 or a hundred

feet back from where this mark was made where I

noticed the wheels were sliding where it went off the

pavement. The right wheel stopped just about even

with the gash. The wheel was about a foot or eighteen

inches off the pavement. I recognized it from the

appearance that the Miller cord tire leaves on the

o-round there. I was familiar with the kind of print

that those cords make. It was a kind of soft dirt, -

adobe soil. I don't remember whether it was sprinkling

that night or not. It is generally damp there along

side the ocean.
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CROSS-EXAMINATION.
BY MR. FORD:
There is a difference between the Miller cord tire

and the Goodyear cords. The Goodyear have diamond

squares on them. There were some spokes scattered

along the road when we came. There were spokes

all around the dent in the road. I first saw the

mark on the road, which was about even with the

tire mark on the dirt, and I saw some spokes lying

where that gash was in the pavement. I don't remem-

ber seeing any back of that. I don't remember of

seeing the culvert that crosses the gully. There is

no culvert running across the gully there that I know

of. I don't think it was one o'clock in the morning

that I saw this.

O You testified in the trial in the state court

as follows, did yau not:

"Q Were you at this accident shortly after

it happened?

"A Shortly afterwards.

"Q What time?

"A Around about one o'clock in the morning.

"Q The same night, however.

"A Yes sir."

Did you so testify?

A I don't remember now. As I stated before, I

says around about 11 o'clock. I don't remember just

how late. It has been about a year ago since the

accident, and it slipped my mind for a matter of a

couple of hours.
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Q You don't remember whether you testified

around about one o'clock in the morning before or

not?

A My memory was fresher on the accident.

MR. FORD: You will stipulate that he did so

testify? Mr. Moye said it was one o'clock himself.

MR. STOXE: About one o'clock.'

THOMAS MORGAN, called as a witness for

plaintiff, testified as follows:

I live in Los Angeles and am in the automobile

stage business, connected with the United Stages as

an officer. The plaintiff was operating his car for

United Stages and carrying passengers. I went to

the scene of the accident the second day following

it. Mr. Bailey, ^Ir. Thompson. Mr. Moye and myself

were along. Plaintiff's car was still there. We ex-

amined at that time for tracks and marks in the road.

I found some marks in the road. About 50 or 60

feet north of where plaintiff's car lay there was a

mark in the pavement about six feet long, about a

quarter to half an inch deep, running parallel with the

road. It was about five feet from the west side of

the road. It appeared to be a fresh mark. I looked

for tracks off the boulevard north of there, but at

that time there was not much evidence of tracks, ex-

cept there was a Miller non-skid cord track just back

of this mark on the pavement, which was very plain.

It had dried up and left a good mark on the dirt.

I would imagine it was about a foot, maybe a little

more or a little less, from the paved portion. There
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was only a foot or two of it that was plain. The

rest of it had been stamped out. I examined plaintiff's

car. There were two tires still on it, and the third

tire the wheel was crushed, but the tire was hung over

the housing and then there was an extra tire and

rim which had no wheel at all, which evidently came

from the left front wheel. That was lose. I ex-

amined the left hub. There was no wood left in

it at all. It was completely broken out and the rim

looked a little bright on the edge like it had run on the

ground a little. The paint was cracked all around the

edge of the hub. I had seen plaintiff's car before

the accident. I had used Pierce Arrow cars in our

business and had been familiar with the value of such

cars on the market at the time, in the condition that

plaintiff's car was in. Sometime previous to that

plaintiff offered his for sale to me for $1200. I would

say that $1200 would be a reasonable price for it.

CROSS-EXAMINATION.
BY MR. FORD:

I was not in the market to buy a car at that time.

I did not buy it when it was offered for $1200. We
did not happen to be in the market for a car. When

I sfot UD there two davs later I did not make an

examination to see how long this mark on the dirt

on the west side of the road continued back towards

Santa Barbara. There had been hundreds of cars

stopped there and people stamping around. The only

evidence of a track was, as I before stated, a very

short piece. I did not notice any marks of burned
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rubber on the road, indicatini; that anybody had put

on the brakes. I noticed where a car had skidded

side ways on the pavement. There was north of the

gash, about ten feet. The gash was alx>ut five or

six feet long and parallel with the road. It curved

to the left a little. About ten feet north of that I

saw a mark where a car had been brushed side ways.

There were three marks and they continued twenty or

thirty feet, or such a matter. The road is 15 feet

v/ide. Probably the mark I saw was a little closer

to the gash and angled off the road. They showed

three tires. I don't know just what position they

were, but they went off on the west side of the road,

where all three just half run and half skidded and

turned off the road. That was north of the gash.

I saw plaintiff's car in the opposite direction. I fol-

lowed those marks to see where they went. They

went in the plowed field there; I don't know how far;

probably thirty or forty or fiftv feet; I don't remem-

ber very distinctly. They appeared to be some sort

of machine marks. It looked like some machine had

run straight after it hit the soft ground and made a

deep track. They appeared to be fresh tracks. I

do not remember any other marks there. I noticed

some spokes lying around about eight or ten feet

passed the gash. They were all to the left of the

center of the road. The left hand one was in line

with the gash and they were all just sliding around

sideways. The track was eight inches wide where

it skidded sideways. I remember there were three

marks there.
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LeROY F. BAILEY, a witness on behalf of plain-

tiff, testified as follows:

DIRECT EXAMINATION.
BY MR. STONE:

I live in Los Angeles, having lived here 21 years,

and am manager of the United Stages. I went up to

the scene of the accident after, or about two days later.

Mr. Morgan went along. I observed plaintiff's car.

I was there in the day time. I examined the high-

way for tracks; found a gash in the road five feet

nine inches from the west side of the pavement. There

were tire tracks on the adobe mud that had dried.

They were about twelve or fourteen inches off the

pavement on the west side, with the same kind of

tread mark as plaintiff's automobile, and you could

see these marks at intervals for about 30 or 40 feet

back of the gash in the pavement. You could not

see the marks any more after the gash. I would

take the gash to be fresh. There were no other marks

except some that looked like burned rubber tracks,

like a car would skid a little to one side. That came

from the opposite side of the pavement and went

around to the bank and then there were some tracks

off the pavement down into some fresh plowed dirt

north of there. There was nothing left on the hub

except one little jagged end of a spoke. The rest

of the material was iron. The only evidence of a track

I could see was that the paint had been cracked and

knocked off. There was one little dent in that hub.

It was at the top where the spokes go down in. I
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was acquainted with tlie plaintiff's car before the

accident and have occasion to buy and sell and ex-

change automobiles of that kind. 1 was familiar with

the value of such cars as plaintiff's at the time of

the accident. Plaintiff's car was worth from twelve

hundred to fifteen hundred dollars. Plaintiff worked

for United Stages on a lease contract; a guarantee

of $11.00 per day and fifty per cent over the $11.00

of the gross receipts. I could not say off hand without

looking into the books what plaintiff's profits were.

CROSS-EXAMINATION.
BY MR. FORD:
The front tires on plaintiff's machine were ?i7 x 5

inches. I think the tires on defendant's car were the

same size. There was nothing left of the left front

wheel of plaintiff's car. I did not see the front rim

anywhere. I think the front tire was hanging over

the axle. I didn't see anything but the tire, which

was still hanging over the axle. I did not see any

spokes there. I saw a mark along side on the dirt,

a foot or a foot and a half off the paved portion. It

ended opposite the south end of the gash out in the

soft dirt. . You could see that it just stojiped off

abruptly and from that point backward it was on a

straight line parallel with the paved portion of the

highway. You could just see it at intervals. I saw

some burns or tire marks on the road itself almost

even with the gash. They swung around just back

of the gash. I would judge that end of the mark out

in the dirt to the west was about seven feet away
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from where the gash began. The tire marks began

about opposite the southern end of the gash. That

is where the round burned marks on the pavement

swung in back of the gash over to the opposite side

of the road. As near as I can remember, these marks

began almost right opposite the southern end of the

gash. There were two very distinct marks and they

curved around over the road. They were the width

of the tires apart; that is, they were three or four

feet apart. They were both in a circle.

It was thereupon stipulated that the driver of de-

fendant's car was driving the car at that time within

the course of his employment.

Plaintiff thereupon rested his case.

EMANUEL SAMPSON, called as a witness on

behalf of the defendant, testified as follows

:

DIRECT EXAMINATION BY MR. FORD.

I live at Santa Barbara and was on the road be-

tween Ventura and Santa Barbara November 27th,

1918. I had an accident about seven P. M. I was

driving toward Santa Barbara along that road. My
car weighed about thirty-eight hundred. A Pierce

Arrow car is probably a little heavier. My car had

37 X 5 inch tires. I do not know what the size of

Pierce Arrow tires is but I imagine 37 x 5. Mr.

Vice, Mr. Rogers and Mr. Montana were in my car.

That was an open roadwav. There is a little culvert

one hundred fifty or two hundred feet north of

where this accident happened. I saw the other ma-

chine before the accident. I noticed its head lights
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about one-half mile away. We were traveling twenty-

five miles per hour at that time. We left Los Anj^eles

at one o'clock, stopped at Hollywood and left there at

four o'clock. I noticed the other machine was com-

ing at a pretty fair rate of speed. Their machine

was coming down the highway at a pretty fair rate

of speed and I started slowing up and pulled off the

road as far as I possibly could. There was a ditch

on my right and if I went any further I would go

into the ditch. The stage hit my left front wheel, tore

a chunk about eight or ten inches out of my tire,

knocked my front axle back about four inches and

crippled up the steering apparatus, which threw me

right across the road, making a left angle turn. My

car tipped over to the right, as I got to the other

side of the highway and dropped off a little bank there.

It tipped over bottom side up and we were all caught

underneath it. I managed to crawl out and rescue

Mr. Rogers. I was on my right hand side of the

road when the other automobile struck me. My right

wheel was about a foot off the highway, off the edge

of the road, as I pulled off there to allow enough

room for anybody to pass. The fenders and running

board were struck by the other machine and it put

a little dent in the side of the bodv and the running

board braces were damaged. I was driving twenty-

five miles per hour at the time of the collision. My

car immediately started to turn to the left after the

actual contact. The impact of the two cars coming

together threw niv left wheel back and around and
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crumpled it on that left angle turn, which I could

not straighten. My machine was facing the ocean

and tipped over toward the north.

CROSS-EXAMINATION BY MR. KILGORE:
I left Los Angeles at one o'clock in the afternoon

and had three male passengers besides myself. It Avas

a seven passenger machine. They were employed

by the defendant. We drove into a Hollywood Garage

and remained there a few minutes having the machine

repaired. We had a new radiator hose put on. Most

of our trouble was had from the Stowell Hotel to the

Garage. It took perhaps a half hour to fix. We
left Hollywood at four o'clock and the accident oc-

curred about seven P. M. It was about three hours

from the time we left Hollywood Garage until the

collision. We stopped at Camarillo on the way and

put a little water in the radiator. We were there

about five minutes. That was the only stop we made.

We did not have any other passengers. Mr. Vice^

Mr. Rogers and Mr. Montana were the only pas-

sengers. The plaintifiF's machine was a half mile

away when I first saw his lights. I endeavored to

turn and avoid striking his, the plaintiff's, machine

before we were close together. I saw his car coming

and I pulled off the road and started slowing* up. He

was a couple of hundred feet away at the time, maybe

a little more. I was traveling twenty-five miles per

hour. I was not thrown out of the car. After the

accident my machine was on the w^est side of the

road. We were not over ten feet off the highway
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when the car tipped over. I did not become uncon-

scious and was still at the wheel when the car turned

over. I did not say anythinj^- to the other passeng^ers

before the collision. Nothing was said. \\q had

not taken any intoxicating^ liquors and had not been

drinking any. We did not have any in the car. I

had been employed by the defendant six years as

chauffeur and in different departments. I am not

employed by them now. I left their employ last

Thursday. I was also employed by them as electrician.

The other passengers in my machine were not thrown

clear of it. They were all in it when it went over.

It landed bottom side up. It gradually fell over and

all four wheels were up in the air. None of the pas-

sengers were rendered unconscious. I did not hear

anybody say ''Look out", or anything just before the

collision. At the time of the collision my left wheels

were on the highway and my right wheels were off

the shoulder of the road. I do not know whether

my machine struck the plaintiff's or plaintiff's struck

mine. His left wheel and my left wheel, as near as

I could figure, came together. It did not tear off the

front wheel of my car or tear the spokes out or the

tire off my car. The hub cap was knocked off the

left front w^heel of my car and the hub was bent.

I should judge the two hubs came together. The tire

was not torn off but had a hole torn in it. The left

front wheel of my machine was not demolished.
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RE-DIRECT EXAMINATION BY MR. FORD.
After the accident occurred I shut off the engine on

the other machine. Mr. Blackwell was lying toward

the front of the machine, near it, a little ahead of

the left wheel. The driver lay about opposite the

door to the front compartment of his car. He was

lying on the shoulder of the road, where the pave-

ment commences. He was lying crosswise on the

road. ]Mr. Blackwell was in the same position. I

did not see them land in that position. A lady cam^e

along in a machine and I stopped her and sent her

to Ventura for a doctor. She was opposite plaintiff's

car. I remained there a half hour or more and then

road wnth a party as far as Rincon, where I got a

telephone. While I was at the accident eight or ten

machines came along the road. They stopped there

on going through. I returned to the scene of the

accident again that night. When our car came along,

I got on it at Rincon and came back with the car.

That took about an hour or a little more. I remained

at the scene of the accident until one o'clock. There

were several machines going through during that time.

One stage came by and stopped there. I did not

examine the road at any time for marks made by

our own machine going around there. I did not look

for the gash. I did not see any spokes of the wheels

of plaintiff's machine at all that night. I put on my
brakes at the time of the accident.
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RE-CROSS EXAMINATION BY MR. STONE.
I did not see any other macliine while I was there

after the accident gom^ south with one wheel off,

with a Miller Cord tire on, ahout a foot off the pave-

ment. I did not see any of the other machines come

along there and make a gash five or six feet long

on the pavement.

C. J. ROGERS, called as a witness on behalf of

the defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.
I live in Los Angeles. I am employed with the

Universal Film Companv at Universal City. I was

formerly in the employ of the defendant. I left them

last June. I was in their employ November 27th,

1918. I was in their machine on that day traveling

from Los Angeles to Santa Barbara. I was seated

next to the driver. It was a left hand drive car. I

was on the right hand side. Mr. Montana and Mr.

Vice were in the back seat. We had an accident on

the road between Santa Barbara and Ventura about

six miles out of Ventura. I saw the other car ap-

proaching us about a mile away. It was coming down

the road between thirty-five and forty miles an hour,

right down the middle of the road and our driver

when it was about two hundred yards away started

to pull out to the right of the road. I don't know

what the other driver did. He seemed to be right

in the middle of the road. I could not see much,

the lights kind of blinded me. I guess the right hand

wdieel of our car was off the pavement about a foot.
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I should judge we were in that position about three

or four minutes before the collision. We just came

together and went over and our car went across the

road and turned over. It had crossed the road before

it turned over and had already left the highway. I

was underneath the car after it turned over and

remained there until they could get help to lift me out.

That was approximately five minutes. I did not re-

ceive any injuries. I was able to see and understand

what was around there after I got out. Our machine

turned over just once. It turned upside down. I got

busy looking after myself to see if there was anything'

broken. I did not observe anything else around there

at the time. I remained until 9:15, took a company

car and went back to the studio. I did not return

again that evening. The accident occurred at a quar-

ter of seven. I did not examine the road to see where

the marks were at any time. The two machines were

about seventy-five yards apart. I have no idea as

to where our machine lay with respect to the point

of contact. We were going twenty-eight or thirty

miles an hour at the time of the collision. Both left

hand wheels came in contact with each other.

CROSS EXAMINATION BY MR. STONE.

I left Los Angeles with the driver. I was not in the

front seat when I left Los Angeles. We left the

Stowell Hotel about 1:15 and went to Hollywood

Garage. We left there between three and three-thirty.

I could not say whether it was as late as four o'clock

because I did not have a watch. The driver of our
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car had eni^ine trouble all the time. I (Hd not think

he got over thirty miles at the time. The averai^e

speed was between twenty-eii^ht and thirty. 1 could not

tell you how much time was consumed in the stops

between Hollywood and the accident. We stopped four

or five times from Los Angeles going to Hollywood.

After we left Hollywood we stopped at Calabasas

long enough to get a drink of water and at Camarillo

we stopped to change seats. I took the front seat.

We were there about five minutes. We did not stop

at Ventura but decreased our speed as we went through

the city limits. It was dark when we got //ear the

scene of the accident. Our driver had been over

this road before. I could not tell you what the tread

of the Winton Six is. Plaintiflf's car was about a

mile away, I should judge, when I first saw the lights.

I could not judge the speed at that time. I saw it

coming down there and the way it was hopping along

on the highway, it seemed to be going thirty-five

miles an hour. It was about a mile away at the time.

The road ahead of us was straight. I said that it

was going approximatelv that rate. I don't know.

I cannot approximate the speed of a car under con-

ditions like that. T say it was going about thirty-five

miles an hour because of the way it seemed to come

hopping along. I saw it all along the bend and then

when it hit the straight part there. I could see the

right hand side of the paved portion as we proceeded

along before this accident. I did not take particular

pains to look at it. T naturallv happened to look
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down there with the head lights and see them grad-

ually going off. Bull Montana was sitting in the back

seat on the right side. I do not know where he is

now. At that time he was employed by defendant.

I saw the driver gradually pull out and that impressed

me with the idea that we had gotten a foot off the

paved portion. I felt the motion of the car that indi-

cated that we had rolled off the paved portion - - just

from the highway onto the sand there - - just kind of

a small drop. I think the left front wheels or the

hubs struck together. I said the left front wheel of

our car and the left front wheel of plaintiff*s car struck.

I just heard them come together and heard that other

car kind of rip past - - that is all. I could not feet

any sensation of the other car dropping or of one of

the axles dropping on the pavement. I could not feel

two impacts, as though it struck both of our left

wheels. Shortly after the accident I went to Santa

Barbara. Mr. Vice and Mr. Montana went with me.

I went up to plaintiff's car after the accident. I took

a look over there at the driver of the plaintiff's car.

He was not dead then. I went over to the place

where he was supposed to be. I saw^ this fellow

was badly hurt, that is. the driver was, and I ran

back to the car and got a seat and some people came

along with a car and we put this extra seat of ours

into this car and hurried him into Ventura. I don't

know^ whether it was Mr. Blackwell or Mr. Thompson

who was taken into Ventura. I did not take them.

When I got to Santa Barbara I went home and wen^
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to bed. I did not ^o to the studio at Santa Barbara

until the next day. I was not hurt in tlic accident,

neither was anybody in our car to my knowledge. I

am a property man. I do not drive a car. I never

drove a car in my life. I did not £^o around the scene

of the accident at any time to look at the tracks. I

was too busy looking at myself to see if I was all rii^ht

and when I did so I wanted to go home. I did not

leave before the injured were taken care of. I did

not examine the road at all to see whether there were

any tracks or marks on the road at any time.

RE-DIRECT EXAMINATION BY MR. FORD
Approximately fifty machines came up there while

I was at the scene of the accident. All of them stop-

ped, backed around there and kept putting their spot

lights around. The road there was not level with

the surrounding fields. It is lower. The land adjoin-

ing the road toward the ocean is lower than the high-

way. The highway is built up. There is. I should

judge, about a two foot drop off there. It is not a

ditch. It is simplv an embankment from the road.

Our car turned over after it left the highway and

went down over this embankment. It turned over on

the side of the embankment.

RE-CROSS EXAMINATION BY MR. STONE.

There were about fifty cars there before I left. I

did not see any of them dragging anything on the

road or any wheels ofif or bolts sticking down as

far as the pavement or anything of that kind. I di^;

not observe where any of them made tracks or where
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any of them, in coming up to the scene of the acci-

dent, had gotten off a foot or two on the right hand

side and had left a plain mark in the soft dirt. T

was too busy trying to get home myself.

RE-DIRECT EXAMINATION BY MR. FORD.
All of the machines that came along did not stay

on the pavement. Some were on the highway, and

some would get out and look and drive around there

and try to get away and back around and go on their

way to their destinations.

DAVID VICE, called as a witness on behalf of

the defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.
I live in Los Angeles. I am a carpenter and em-

ployed by the Pioneer Incubator Hatchery. I have

been with them for about three months. I was form-

erly employed by the defendant and was in their em-

ploy on November 27th, 1918. I was in their ma-

chine at that time. I was seated in the back seat

on the left hand side, going north, I did not see any-

thing immediately prior to the accident. I was asleep.

I felt a hit and felt the car turn over a little bit and

it went over and the next thing I knew I was crawl-

ing out from under the car. \\'hen I got out I noticed

our car was on sort of a slope off the ground, like a

vacant lot, something like that, toward the ocean. It

was pointed toward Los Angeles. I did not see any-

thing. I heard Rogers hollering "Get me out" and

with assistance we lifted the car and got Mr. Rogers

out. I staved there until the car from defendant's
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studio came to get us and we went h'dck. I saw other

machines along there at that time. I don't know
exactly how many. I never counted them. There

were as many as thirty-five or forty or something

like that. The plaintiff's machine was on the opposite

side of the road about seventy-five or eighty yards

away, something like that. I never measured it or

paid much attention to it. It was in the direction of

Ventura from us and was facing Santa Barbara. It

was sitting upright but I don't know if it was on

its wheels. I did not pay attention to it. I did pay

any attention to the people in the other car. I did

not go back there to examine the marks but I did

go back to help put the car out on the road. When

I went back there to help put the car out on the

road, I did not notice any marks on the road itself.

I did not pay any attention to them. I don't know

much about a car but the axle on our car was bent,

shox'^d back a little bit. I did not pay any particular

attention to it.

CROSS EXAMINATION BY MR. STONE.

I was asleep before the accident. I went to sleep

just outside of Ventura. I was just dozing off, did

not see anything. Bull Montana and I were not

engaged in any conversation. The first thing I heard

was a crash. Neither I nor any of our partv were

hurt. After I found I was not hurt, I did not go

to the other car to see what happened to it or the

people in it. I did not go to see whether we were

on the right side of the road or what kind of tracks

were made. I did not go over on the west side of
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the road to see what kind of tracks or marks the

stage left. I do not know how long I remained there

but I know I stayed until the studio car came to get

us and took us away. I did not see the driver of

the other car. I do not know if the driver of it was

killed or not.

ANDREW MARTIN BIDGOOD, called as a wit-

ness for defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.
I hve in Santa Barbara. I am a bricklayer employed

by Magnus Johnson. I was in the employ of defendant

on Nov. 27th, 1918. I was not in their automobile

at the time of the accident. I came down there after-

wards. It was about six miles north of Ventura and

we found the company car there. When I got there

I saw another car besides our car. It was lying

on the left hand side of the road. I got there about

10:30 that same night. We went over to defendant's

car, turned it back on all four wheels and rolled it

onto the road a little later on. I made an examination

of the marks on the roadway at that time. I observed

the scratch on the road. It was apparently an inch

wide. I could not say how deep it was but it was

deeper at the beginning than it was at the end. It

was about four or five feet long, I should judge. I

did not measure it. The scratch was a little inclined

to be curved. In my opinion, as near as I could re-

member, the scratch was about the center of the road.

I did not measure it at all. It sloped a little to the

east and then came back in the other direction. De-

fendant's automobile, as I remember it, was back from
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the scratch about twenty-five feet on the side of the

road. That is, if I drew a line out at right angles

to that scratch, 1 would go back twenty-five feet to

find defendant's machine. I noticed one track plainly

across the road a little bit after it was struck. The

tracks were very plainly to be seen, traveling from

the right of the road going north to the left across

the highway. The track appeared like rubber where

it switched across the pavement, going sidewise. The

tracks began at a point on the east side of the pave-

ment and, in fact, extended to the east side of the

pavement and was very distinct. That was the only

track I observed there. The track which I observed

apparently led to the wheels of our machine, that is,

to the right hand back wheel. Plaintiff's machine was

lying something near one hundred feet from defen-

dant's machine toward Ventura, on the easterly side

of the road, headed back to Santa Barbara and was

approximately seventy-five feet back of the scratched

point. We could not steer defendant's car until after

the mechanic had straightened the steering knuckle.

The left front wheel of it was badiv cut in the tire

and the left front wheel was thro\Am back so it would

go to the left. I did not pay much attention to it

until after they got it straightened out. It could not

be steered until they straightened it up. I could not

move the steering wheel. The fender and part of the

running board of defendant's machine were torn off.

I did not notice any spokes along the road there.

There were not anv (^n the road at the time. I noticed
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some at the sides of the road. I saw Mr. Crone that

evening. I think he was on the scene when I got

there. I think his car was parked just back of us,

toward Santa Barbara, if I remember right. There

were several cars in there. We had some of de-

fendant's other cars in there, the Winton and the

truck. I beHeve there were two other cars, if I re-

member right. I arrived about 10:30, I guess. I think

that we got out of there a little before one. I re-

member a few machines coming up there at that hour.

CROSS EXAMINATION BY MR. STONE.
I think I got there about 10:30. Mr. Vice, Mn

Rogers and the driver, Sampson, left when we got

there but Mr. Sampson returned with the wrecking

crew. Mr. Vice and Mr. Sampson came back with

me with the wrecking crew. I could not say definitely

how many cars I saw around the place of the accident

after I arrived. I don't know what course the cars

or any of them took that passed or stopped there

to look around after I got there. I observed this

scratch on the road and it appeared to be fresh.

It was about four or five feet long. I did not measure

it but I think it was right about the center of the

road. I did not even step it. My judgment is that

it was near the center. I am familiar with the mechan-

ism of a Winton Six car to a certain extent. I could

not swear to the width of its tread. That will be

seven and one-half feet from the center of the road

to the east side of the paved portion. The tread of

our car is not that wide. I did not go over to the
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easterly edge of the road to lool< at the tracks tliat

defendant's machine might have made to see if it

had been off or was off a foot at the time it was

struck. The track I saw looked as though it had

come onto the pavement off the dirt. I did not go

there with a view of determining the facts as to

where that track was. It was shown to me by the

watchman that was there with a lantern. I was em-

ployed by defendant. The dirt was not soft enough

on that side of the road to show a track. It was

a sort of a gravel, sand like, and would not show

a track right there. I did not follow back in a south-

erly direction from the place where it appeared to come

on the boulevard to determine whether or not there

was a track there. I know it would not show a track

because where the stage lay it was so dry and hard

there I naturally supposed it was not muddy on down

along the line. There were so many machines along

there that I could not have looked for tracks on the

westerly side of the paved portion to see if a fresh

track had been made. I do not know Mr. Doerr nor

Mr. Ramey, who testified yesterday. I did not see

them there that night. \\> left shortly before one

o'clock. I went down and examined the stage car

and examined the left front wheel. The defendant's

machine when I got there was lying on its side, with

the top all smashed. The axle was bent and the

fender was torn off the side. There was notliing the

matter with defendant's left rear wheel at all. It

showed no scratch or mark whatever. The left front
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wheel of our car received the impact and the front

axle was bent. I am not employed by defendant at

present. I left them last August. Babe Shaw re-

ported the accident to me that night. Five people,

including the driver, went down with me. We were

all employes of defendant.

RE-DIRECT EXAMINATION BY MR. FORD.
The curve from the accident w^as in the form of

a semi-circle toward Santa Barbara to the rear of

defendant's machine.

RE-CROSS BY MR. STONE.
The watchman who showed me the mark was em-

ployed by the stage people to watch their car and was

not connected with the defendant. He called my atten-

tion to the marks. The mark or gash in the pave-

ment was probablv twenty feet south from the place

where I saw the tracks that appeared to come onto

the boulevard from the east side, - - that is, if I

started at the point where the tracks appeared to come

onto the boulevard and drew a line west across the

boulevard, the scratched point would be twenty feet

south of that, - - that is, the beginning of the scratch.

J. F. C HURCHILL, called as a witness on behalf

of the defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.
I live in Santa Barbara. I am employment manager

for defendant. I was assistant-director in November,,

1918. I was at the scene of the accident on that

evening. I got there about 8:30. I saw defendant's

car there. Defendant's car was turned upside dowm.
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resting- entirely on the top, with tlie wliccls u\) in the

air. The hack end of the car was resting on the eni-

hankment, as 1 recall. The paved portions of the

boulevard is built up a little above the surrounding

country, toward the ocean. It is perhaps four feet

higher than the ground on the ocean side and grad-

ually slopes down to the soft dirt. jMr. Thompson ac-

companied me there in defendant's automobile. We
had received a call that our machine was turned over

and they did not say whether anyone was hurt or

not. I remained there twenty minutes or half an hour.

While I was there several machines came along - -

maybe five or six. They came through both ways

and all machines stopped there. I did not notice

whether there were any marks or scratches on the

road. My attention was not called to any at the

time. I later on made some observations around de-

fendant's car. I saw the fenders w-ere crushed in

and the running board was broken and the top caved

in. I saw some tracks on the road and skid marks

clear around the road. I traced these skid marks

back from defendant's machine, from where they pre-

sumably left off. If we had turned defendant's ma-

chine back onto its wheels at that point, the rear

wheels would have probablv come in line and matched

with the skid marks. I traced the skid marks back

from the car across the pavement and off the pave-

ment. They were in the form of a semi-circle. The

apex of the bent was north toward Santa Barbara.

This semi-circle went clear across the pavement. As
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I recall, I saw two marks. I did see any cut in

the road. Our machine lay practically parallel with

the road at a small angle. It was nearly straight

out from the highway. It was practically at right

angles to the road. The skid marks were right at

the back end of defendant's car, that is within a few

feet. They were on the highway just straight at the

back end - - that is, as far as you could trace the

mark, and then they extended in a bow with the

apex toward Santa Barbara. I could not say definitely

where the skid mark on the opposite side of the road

began. I could not say Avhat position the bow was

in in that position on the road. I saw^ there was a

hole in the tire on the left front wheel of defendant's

machine. There was nothing to my knowledge the

matter with the left rear tire of defendant's machine.

We came down from Santa Barbara in a Winton Six

to take our people back and to take care of any one

injured. We took the people back in our car and

also a quantity of film. I did not return to the scene

of the accident again that night.

CROSS EXAMINATION BY MR. STONE.
The accident was reported to me by Mr. Thompson,

the driver on my way back to the studio about 7:15

P.M. Two of us went down that night. Wlien I got

to the garage the other boys were preparing a truck

to go down. I saw them down there later. Mr. Black-

well and Mr. Thompson had been moved when I got

there. I did not think the cars had been moved. It

w^as probably an hour after the accident. I did nor
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particularly look for the tracks of our car. T went

down there to get this film and llie i)eoi)le hack and

to get back as soon as they were ready to come. They

had the stuff packed and as soon as we got turned

around and loaded, w^e came right back. I did not

make any observations of the tracks that might have

been made by the other car. Our car and our tracks

and the car I came down on were on the west side

of the road, where the stage would have been. I did

not have any particular reason for observing the tracks

- - I did not do it, that was all. No one was directly

with me when I observed the tracks and marks of

our car. They were all around there. Everything

was lying around, of course. We had the headlights

and it was light enough so we could observe marks

on the street. I did not notice a cut place in the

street. I saw some tracks over on the east side of

the boulevard, near where they were said to have come

together, which extended some thirty or forty feet.

The skid marks were on the pavement clear across

and these other tracks led up to the skid marks about

twelve, fourteen or fifteen inches off. There was a

track on the east side of at least one or two wheels

off the boulevard. It was a sandy soil, rather moist.

Mr. Bidgood was there that night but I believe I

had gone before he got there. I saw a portion off

the paved road about thirty or fortv feet. It was

about twelve or fourteen inches off and then came back

on the boulevard and looked like it joined it with the

skid marks. I did not attempt to locate a fresh cut
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or gash in the street, with reference to the tracks that

I saw. I did not hear anybody talking that night about

the cut place in the road. It was not suggested at

all. The next morning the boys were talking about

it. I was assistant-director at the time and my duties

did not consist of looking after the management or

welfare of the company but simply of making pic-

tures.

RE-DIRECT EXAMINATION BY MR. FORD.
I was assistant-director for one of the companies

operating for defendant. I had nothing to do with

the management of the company. I did not go down

to the accident to make any measurements but to get

our film back and to bring back the fellows that were

in the machine. The skid marks were just plainly

visible. When we came to a stop with our machine,

we could see those big skid marks right across. That

is about the first thing I saw. The mark on the right

side led to the skid mark and connected it Avith it and

extended south about thirty or forty feet.

ROBERT F. SHAW, called as a witness for de-

fendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.

I live in Santa Barbara and am plant superintendent

for the defendant. I was in their employ Nov. 27th^

1918. I visited the scene of the accident that evening,

arriving about 9 P.M. I took four or five men with

me. I received a telephone call that defendant's car

had been wrecked so I got some men together and

one of our trucks and went down and sent another
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car down to get the people. I went down with the

truck. Defendant's car was on the west side of the

road, facing Los Angeles. It was about eight feet oil

the highway. The car was lying on its top with

the four wheels in the air, facing toward the ocean.

It lay in a right angle from the road and was about

forty-five degrees not quite direct to the ocean and

Ventura. The rear end of the car was about eight

feet from the highway. The land between the high-

way and the rear of the car sloped and had about a

three or four foot drop. I found marks of the com-

pany car as it went over the bank just before it

turned. If the car was righted, the rear tires would

be in line with those marks. I noticed two marks

after the car left the highway. It seemed like two

wheels made the marks, that is, wheels on opposite

sides of the car. The lines were curved. I followed

them clear across the pavement. They curved toward

Santa Barbara. They extended across the road and

to the dirt. The point on the right hand side of the

road was four or five feet north of where it ended

on the left hand side of the road. The point where

it went off the road was nearer to Santa Barbara

than the point where it began on the road. I followed

the skid marks right up to the east side of the road

and found right there a kind of gouged place in the

dirt extending about twelve or eighteen inches wide

across to where defendant's car was lying. I saw a

eouae where the sand had been thrown out where it

came across the road. The fenders on defendant's
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car were smashed, it seemed to me, from turning

over and the left front wheel, the hub cap on it was

smashed and the axle was bent back under the car

in a cramped condition. The wheels were cramped

to the left so the car would take a semi-circular turn

to the left. The}' could not move the steering wheel

at all. It was locked into that position. We turned

the car over on its side and got the top and things

torn out of the way and got it on the boulevard

and straightened out the steering knuckle and bent the

axle so we could tow it back to town. We then went

ahead to town with Mr. Crone a little after twelve

o'clock. I had been there about three hours or three

and a-half hours. Other machines came by there dur-

ing that period. In fact, when we ran in there with

our truck and touring car that took the people back,

we got up to the wreck and ran off on the right,

coming toward Los Angeles. We had to do so to

allow other cars get by. There were quite a number

of other cars and everyone that came by stopped and

they parked in there and left an opening in the center

of the road so other machines could get by. We ran

our big truck and our Winton car in there and then

had to turn around when we sent the people back.

Mr. Crone's car had gone down ahead of us. It was

parked ahead of us on the right side of the road.

Part of it was on and part of it off the road. His

right wheels were off the road. It was parked just

south of defendant's wrecked car, probably fifty or

sixtv feet. I went over and looked at plaintift*'s car.
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It was about one hundred fifty feet from defendant's

car. I noticed the spokes were c^one from tlic left

front wheel of plaintiff's car. I noticed some spokes

lying on the road but one of our drivers, Mr. Wright-

son, cleared a lot of that .stuff off the road and threw

it to one side. There were quite a few machines

stopped in there while I was present, at least twenty

or thirty.

CROSS EXAMINATION BY MR. STONE.

We stopped on the right hand side of the hio;h-

way, facing south, with the right wheels on the soft

dirt. We had three of our cars in there. The cars

that were standing there were driven away in the

usual manner. I did not look at any marks that our

cars left at all there. I brought down four or five men

to take our wreck back, arriving about nine P.M.

Our men went down for the sole purpose of rendering

assistance and getting the people back. We did not

make any particular observation for tracks although

I looked at the road there. I noticed the side of the

road first where defendant's car had gone over and

you could plainly see marks where the car had turned

over on the bank. I was not looking for any other

tracks. I did not notice any. I saw the gash in the

pavement. I stepped that distance off and it was about

twenty-five or thirty feet from the skid marks that

the defendant's car made across the pavement. It was

about the center of the highway. I did not measure

that with a tape line or anything of that kind I knew

the paved portion was fifteen or sixteen feet wide.
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The paved portion appeared to be perfectly smooth and

in good condition, except from the cut. I saw a place

on the easterly side of the paved portion where it

appeared that defendant's car came onto the boulevard

and I noticed where defendant's right wheels appeared

to leave. The gouge was on the soft dirt. It appeared

to be from the wheel as though the car turned. It ap-

peared as though the car that made the skid marks

had the right wheels off onto the soft dirt at the

side and I saw the place where they appeared to come

onto the boulevard and also the gouged place in the

road. The gouged place was about three or four

inches long. The beginning of the gouge was, I should

Judge, twenty-five or thirty feet from the skid marks,

that is, north of the gouge. The gouged place in the

road was twenty-five or thirty feet south of the skid

marks and near the middle of the road. The Winton

car is about sixteen or seventeen feet long. I did not

trace that track back to the point where I saw the

defendant's car go on the boulevard. I did not have

to do it. I looked at this place alone. The other men

were working on the car. We had our head lights

there and you could see the side of the highway along*

there. The soil was loose, kind of sandy soil. It

was not granite. I believe that the track which ap-

peared to come on the road and made that skid mark

was defendant's car. I did not follow it back because

I figured it showed enough with that big gouge there

and from the tracks over to the other side of the road

where the car was. I would not sav whether the cash
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was to the east or west of the center. It was aljout

the center of the road. I did not i^^o down the boule-

vard to see whether these tracks (Hd meander around

to the point before they got over there.

RE-DIRECT EXAMINATION BY MR. FORD.
The line curved toward the west side and then back

to the east side of the road.

A. A. BERNARD, called as a witness for the de-

fendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.

I live in Santa Barbara and am an automobile re-

pair man employed by defendant. I was not employed

by them in November, 1918. I did not work on any

machine for them at that time. I repaired the car but

the car was repaired just lately. There was a little

amount of work done at the time I came back to the

defendant. I saw the car February 10th and Uth,

1919. The top was off, the windshield was off and

the fenders were off, the running board was off, the

radiator was oft* and the lamps were oft' of it and the

hood was off. Somebody else had taken it down before

I got it. I saw the various parts. I put in a new

hub because it was all dented so I could not put in a

new cap without replacing the hub. I practically

overhauled the car. It was necessary to do all the

work I did. I took and pulled the body oft' the car

to see whether the frame or anything might be sprung

and repaired it. took the motor out and assembled it

again and put the in practically first class shape.

The value of the materials that I used and the labor
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I performed or caused to be performed on the car

to repair it amounted to $707.00. It was a 1915

model. It is a high class, high priced car. That was

the actual cost. It was not figured at a profit.

GEORGE C. ROBERTSON, called as witness for

defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.
I am an electrician employed by defendant and was

so employed November 27th, 1918. I visited the

scene of the accident, arriving at 10:30 P.M. the night

of the accident. I went in a Winton car. I remained

until between twelve and one o'clock that night. There

were many other machines at the scene of the accident

that night. I saw the defendant's car turned on its

side on the embankment down about two and one-half

feet from the edge of the paved portion. The fender

was smashed, the top was smashed, the windshield and

the axle bent and the tire on the left hand front wheel

was cut in three or four places. After wx turned the

automobile, we found the left hand wheel cramped on

one side. We had to fix the steering knuckle and the

axle before we could tow it home. While I was at

the scene of the accident my attention was called to

certain marks on the road. The whole gang v/as

around there and I merely got in with the rest of

them and looked to see. I did not go there for that

purpose but simply to take the machine home. I

observed some marks on the road north of where

defendant's car lay. It was a skid mark. They started

on the right hand side of the road going north and
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went around across the pavement. The skid mark was

six or eight inches wide. I followed it beg:innin^^ at

the defendant's car, where it lay, back around across

the pavement on the east side and tliere I stopped.

I followed it clear across the pavement. It extended

to the edges on both sides of the pavement. We found

defendant's machine lying off in the field to the west

of the road. The skid marks were on the road itself.

They began north of the machine perhaps three or

four feet. They were in a curved line, the apex

pointed toward Santa Barbara and ended three or four

feet south on the opposite side. I did not follow

it off the pavement. It was a kind of sandy loam east

of the roadway. I just saw one of those skid marks.

I did not look for anv marks south of the machine.

I did not see the cut in the road. I saw the other

machine. It was about one hundred fifteen or twenty

feet from defendant's machine on the opposite side

of the road, facing north. I left there between twelve

and one o'clock that night.

CROSS EXAMINATION BY MR. STONE.

I did not look for any other tracks than those I

have described. The gang I referred to were the

majority of the boys who have been on the witness

stand for the defendant.

RE-DIRECT EXAMINATION BY MR. FORD.

We had plenty of our own employes at the plant to

go down there and take care of the trouble.

J. R. CRONE, called as a witness for defendant,

testified as follows:
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DIRECT EXAMINATION BY MR. FORD.
I live in Los Angeles. I am not employed at the

present time. I was employed by defendant for a

number of years. I left them sometime in January,

1919, and have no connection with the company at this

time. I visited the scene of the accident November
27th, 1918, arriving there shortly after nine P.M.

No one accompanied me. I went in my own machine.

\\'^hen I got there I parked my machine right behind

the defendant's car. I observed the skid marks. I

made them. I went down in rather a hurry, I did

not know exactly what had happened. I had been out

in the evening and when I got home at 8:15 or 8:30

there was word that there had been an accident with

one of the cars on the Rincon Road, so I got in my
car and went down pretty fast. The defendant's car

was lying on the west side of the road, down an in-

cline about four feet and I did not see the wreck until

I was right on top of it, and then I saw the four

wheels sticking up in the air. The car was upside

down and I did not know whether there was any-

body under it or not, so I stopped my car rather

hurriedly, put on the brakes and turned off the high-

way as much as I could, which I would say would

be about one foot, as there was an embankment of

about a foot or two feet more. I did not pass the

wrecked car very much. I don't think I went down
more than ten feet. I parked my car there for a

short time and then I later on backed my car and

turned the lights on defendant's wreck. I was driving

a Buick Sedan, closed car that night. I believe the

distance between the wheels on the left hand side and

the wheels on the right hand side was four feet,

eight inches. The skid mark was four feet eight
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inches away and did not extend to the point there five

feet nine inches from the road, after I ^ot a foot off

the road. After I j;ot there the thin.u: 1 did was to

run down to the company's car. At that time I had

not seen the other car, whicli was down the road I

should judge one hundred twenty feet. It was quite

dark. When I found no one was under our car I

went on up the road to find out what had happened.

I looked around prettv well after I found out there

was no one there that had been hurt. I was the

manager for defendant at that time and I made this

examination for the purpose of determining liability.

I observed a cut near the center of the road. It was

about four or five feet long, that is, the largest one.

I did not measure it. It was on the right of the center

of the road, coming south. I would say perhaps a

foot west of the center in my estimation. The line

ran first to the west and then to the east. Defendant's

machine was on the west side of the road, lying in

the ditch about forty feet north oi the cut. Defendant's

machine lay at an angle of about forty-five degrees,

facing partly toward Los Angeles. I saw some skid

marks north of the cut. I saw one and then it branched

out to two but the two were not more than three

or four inches apart and, in fact, thev would have

been made between the front and rear wheels of an

automobile. I traced them up to see what wheel of

defendant's automobile they apparently led to and

found that they led to the right wheels of defendant's

automobile. The curve in the skid mark began to the
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north of the gash. The skid marks were directly be-

hind the right wheel of the automobile, leading to the

right wheel. There was about three feet between

the end of the skid marks and a line drawn directly

from the right rear wheel of defendant's automobile.

The apex extended toward the north. I traced the

skid mark all along the road to the other side. When
I got to the other side I observed a continuation of

that mark. I traced the mark by a Goodyear all-

weather tread tire down about forty feet in the loose

dirt about one foot off the highway on the east side

of the road. There were spokes scattered all over

the /oad in that vacinity. They were all soiTth of the

gash about six to ten feet, I should say. I did not

observe any north of them.

CROSS EXAMINATION BY MR. STONE.
The track which I described on the west side of

the road was absolutely my track. It was either Mr.

King or Mr. Wrightson made some remark about my
burning up rubber. My car was standing directly at

the end of the skid marks on the night of the accident.

I did not follow back to see how far I had skidded.

I looked and I could see I skidded about ten or twelve

feet, - - not more than that. I began skidding before

I left the boulevard. I skidded about six feet before

the right wheel left the boulevard. I did not measure

it. I will state that that is the approximate distance

and about six feet after the right wheel left the

boulevard I continued to skid. When I moved my

car, I backed out directly where I came in, up to a
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point where there was a culvert. 1 hacked out to

turn my Hghts on the defendant's car. That was thirty

minutes after I arrived. I testified in the case of

Blackwell vs. American Fihn Company, in the Superior

Court. I testified in that action ahout havin.e: made

the track. I backed that distance to get my He^hts

turned on the defendant's car so that they could work

on it. I may have backed twenty-five feet and then

it may have been seventy-five feet. I could not say

off hand. I could not say whether I backed in the

same tracks. It is not very likely I did. I saw the

skid marks on the pavement and off the pavement

that I claim my car made sometime after I looked at

the stage car and I came back with Mr. Wri^fhtson

and Mr. King and either one of them called my atten-

tion to the burned rubber. I observed my tracks from

the place where I stopped back to the point where I

began to skid. I could not say whether or not T

backed out on the same tracks. It is not verv likely

I did. I did not see the gash that was made about

the center of the road. I obserA'ed the place where

my tracks appeared to come onto the boulevard. The

gash was south of that place. I did not pay much

attention to it but I imagine it was about eight or

ten feet north of the gash. I traced the track that

came onto the boulevard back ahout forty feet south.

It gradually came onto the boulevard and the gashed

place was eight or ten feet south of where the skid

marks first appeared on the pavement.
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A. V. WRIGHTSON, called as a witness on behalf

of defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.
I live at Santa Barbara and am assistant garage

foreman for defendant. I was employed bv them

November 27th, 1918. I visited the scene of the

accident, arriving about nine P.M. on the same day.

The first we came to was defendant's car turned up-

side down on the west side of the road. I went

down there to bring the car back. The top was all

smashed in and the fenders on the left side of the

car were crushed. The steering yoke was cracked and

the arm was bent, the axle was bent back, locking the

wheels so you could not move them either way. It

was locked toward the left, so that it would cause

defendant's automobile to go in a circle. We ex-

amined the road to see how the car happened to get

there. We traced the marks from where defendant's

machine had upset back across the road. There were

skid marks caused by defendant's car turning this

circle. It was in the form of a semi-circle. It ex-

tended all the way across the paved part of the road.

I noticed a cut in the road four or five feet long near

the center. It was ten or twelve feet from the be-

ginning of the skid marks to the cut and sixteen or

eip'hteen feet from the center of the circle made bv

the skid marks to the cut. I went over to the east

side of the road where the skid marks began or

ended and in following the circle back we could see

what we thought was the point of contact where the
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wheels of the two cars came together, because these

wheels twisted, bending the stearing apparatus, caus-

ing the wheels to twist, making a gouge in the road

on the right hand side in the dirt. As the wheels

suddenly turned, it threw some sand and gouged the

road on account of being twisted to the left. We
traced that track back thirty feet from the gouge,

what we thought were the marks of the Goodyear

tires on defendant's car. We found a mark in the

dirt east of the road about fourteen or sixteen inches,

running close back to the asphalt, as it got further

back. It extended back about thirty feet. There was

broken glass all over the highway, as well spokes. T

removed both the glass and the spokes on account of

other machines passing. The gouge in the paved

portion of the road was in a kind of crooked shape,

starting west and then coming around to the east part

of the road. It was about four or five feet long.

We found glass and spokes north of the gouge and

between the gouge and the circular skid marks. There

were spokes beyond the circle and glass, around the

circle all the way back to plaintiff's car. Defendant's

windshield was not broken at all until defendant's

car upset and the broken glass which T have testified

to came from the plaintiff's windshield. It was all

over the paved portion of the road, both north and

south of the gouge.

CROSS EXAMINATION BY MR. STONE.

I went down with Mr. Shaw and Mr. Curtis, a

mechanic. They were the onlv two who went with
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me. Churchill and a driver went ahead of us. About

an hour and a half later a car with five men went

down. There were nine altogether from the defendant

company there. They went down to right the vv^reck

and take it back. Mr. Shaw, the foreman, called me

up and told me about the wreck. He had not told

me where the car was. He called me to get the truck

and get down there and get it. The nine men I have

referred to had to be rounded up. They were not on

duty at the time. I could not tell you how many

more than nine were in the actual employ of the de-

fendant in Santa Barbara that night. I did not see

any marks on the west side of the paved portion

when I got down there. I know Mr. Crone but I

did not go down there with him. He came down

afterwards while I was working on the wrecked car.

I drove a Peerless truck and stopped it back of the

culvert before we got to the wreck. I saw Mr. Crone

as he came by. I saw where he drove and heard

him apply the brakes. I was at the wreck at the

time trying to straighten the steering apparatus. I

came to the place where defendant's car was. I saw

the marks that Mr. Crone made after he came down

there and we examined the road. At that time, al-

though no law suit was contemplated, I decided tJiat

the mark of an automobile that had left the pavement

at some point and had swerved off fifty to one hundred

feet, one wheel off to the right in the soft dirt, and

then suddenly stopped, was the mark made by Mr.

Crone's car. We were deciding on all the marks that
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night. Mr. Crone came down and talked to me

about it. I was there when he left. He backed away

from there before we pulled defendant's car out. I saw

him back away. He could not i^o ahead on account

of the glass on the road. That was before I swept

the glass up. The glass was both north and south

of the gash. It was scattered all the way from the

circle in the road back to plaintiff's car. My business

was to get to the defendant's damaged car, repair it

and take it away. I remember Mr. Crone's driving

down there and his brakes squeaking. He drove right

along side of where we were. I should say the

back end of his car pulled a little further than where

we were. I think he had a Good}'ear tire on the

back. I know the Miller cord tire. I could not say

whether he had one. I don't think he did. I did not

actually look at him when he stopped but he stopped

at the place I have testified to. I could not tell you

how far he went after he applied his brakes. I was

not in Santa Barbara when Mr. Crone received the

message as to the point where the accident had hap-

pened. I should say that Mr. Crone skidded thirty

feet or more. I judged the distance by the noise and

the speed that he was going. I am a mechanic and

drive a car. There was a lot of light around there.

I did not actually look up at Mr. Crone's car. I saw

him after he stopped. I did not go at that time to

see how far he skidded but when we made the exam-

ination we did. I was not actually looking at him

at the time he backed out but I know he did not go
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ahead because I had not swept the glass away. I

saw part of the track that indicated Mr. Crone skidded

after he backed his car. I do not think he followed

the same tracks because he swerved around to get back

upon the pavement. I don't think he kept on the same

tracks all the way back. He backed a short distance

and he swerved around to throw his head light over

the wreck. I was foreman of the garage at the time

and was supposed to see the drivers did right and

I wanted to see whether our driver was at fault and

that is what attracted my attention and caused me

to particularly identify and locate the track and skid

mark of Mr. Crone. I was looking for tracks and

trying to get into my own mind what caused the

accident. I saw the cut mark when we were making

the examination. I looked at it particularly. It was

about four or five feet long. I don't know by actual

measurement because I had no rule. I don't think

anybody in our crowd had a rule or measure of any

kind. We were not in our working clothes. The

mark on the highway was a little to the west of the

center. It appeared to be a fresh mark. I saw the

track which the other witnesses have testified to for

about thirty feet on the east side. The cut mark on

the west side was twelve or fourteen feet from there,.

I saw the marks indicating that one wheel of the

car had come a distance of about thirty feet. I did

not see any marks on the asphalt between the cut

and the mark on the dirt. I did not see where it

went back on the pavement but I think it went back
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on just about where the staple was sitting:. T did not

see a track at all there. There was a little red in

there. There was p^lass and blood from tlu- men tiiat

got hurt, where I judged it went back on the road.

A. A. BERNARD, re-called as a witness for de-

fendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.

It took the man I had working on defendant's

machine from twenty-eight to thirty days to repair

it. He did his work alone. He could have used a

helper and that would have rushed it along a bit.

With a helper he could have done it in fifteen or

seventeen days.

A. L. THOMPSON, called as a witness on behalf

of defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.

I was not the manager for the defendant at the

time of the accident. Mr. Crone was manager at that

time. It cost $35. a day in Santa Barbara for a seven

passenger car to take the place of the automobile

in this accident. That is the reasonable value.

The following questions and answers were then in-

troduced by defendant for the purpose of impeaching

the testimony of Edward Blackwell. a witness on

behalf of plaintiff, the said testimony liaving been

o-iven bv the said Edward Blackwell in the case of

Blackwell vs. American Film Company, in the Superior

Court of Los Angeles County:
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"Q Could you give us some idea how fast the

Fihn Company's car was traveling up to the

time of the collision?

A About 30 to 35 miles an hour.

O What about the speed of the automobile in

which you were riding?

A From 40 to 45 miles an hour.

Q What, if anything, occurred; just how

would you describe what occurred before the ac-

cident, between you and the driver of the machine

and the other machine?

"A About a thousand feet, I told him he

would better slack down, and over to the right,

and he did so, and got off the pavement, but

he didn't s/zow down."

The same witness, testifying on cross examination

by Mr. Stone:

"O How far did the stage driver travel in

that condition on the dirt until the accident?

A About one hundred twenty-five feet.

BY MR. THOMPSON: Mr. Blackwell,

how far did the United Stages car travel after

the collision, after the two cars hit, how far from

the spot of the collision did the United Stages

go.

A It didn't travel at all; it whirled around.

O How far was it from the spot of the col-

lision?

A From where it hit to where it stopped?

Q Yes.
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A Practically ri,e^ht straight across, probably

catercornered a little bit.

Q BY MR. STONE: You don't know a man

by the name of Bert Platts, a man in the fruit

business?

A No sir."

This has been compared with the record now on

file in the Clerk's office in the Supreme Court.

MR. STONE: There is no question about it."

JOHN GILBERT PLATT, a witness called on

behalf of defendant, testified as follows:

DIRECT EXAMINATION BY MR. FORD.

I am commonly known as Bert Piatt. I know Mr.

Blackwell and have known him four or five years. I

visited him at the hospital in Ventura.

Q While there visiting him at the hospital, did

you have the following conversation, you and he being

there together: Didn't Mr. Blackwell say to you

that the driver immediately before the accident had

said to him, Blackwell, "Watch me shave that guy's

front wheel"?

A Yes sir.

Q Did you then and there ask him whether it

was the driver's fault, and did he reply that it was

the driver's fault, the fault of the driver of the ma-

chine in which he was in?

A Yes sir.
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CROSS EXAMINATION BY MR. KILGORE.

At that time Mr. Blackwell. his wife and myself

were present. He was in bed. He was or had been

in great pain. I cannot say that he was in a semi-

conscious condition. He appeared rational, with the

exception of the pain that he had. He made those

statements to me wdien I asked him the questions. I

went there as a friend. I always considered him a

friend. It was my first visit to him there and it

was the second or third day after the accident. I

was only there a few minutes and I went in and at

first I didn't know it was him. I wasn't sure it was

him. I asked him how he felt, how badly he was

hurt and he told me that he had his leg broken. He

showed me where it was broken. He said he was

suffering great pain and he was moaning. Mrs. Black-

well was standing at the head of the bed. I asked

him who was going to handle the apples that he had

and he said his partner, Mr. Coyne, would look after

them. I went up there for that purpose, as I thought

I could be of some assistance to him, with the apples.

I asked him how the accident occurred. I knew where

it had occurred as I was living in Ventura at the

time and was in a garage on the night of the accident.

I asked him whom he thought was to blame and then

he said the stage driver said "Watch me shave this

guy's front wheel.'' That is, the driver on the stage

he was in. I v/as not present at the trial in the

Superior Court and was not called as a witness there.

Mr. Blackwell was the plaintiff in that action. He
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(Testimony of John Gilhcrl r*latt.)

was not living in Ventura when I first got acquainted

with him. He was in the same business that I was

in and I got acquainted with him at the Los Angeles

market. At the time I talked to him he said his leg

was giving him hell. Nothing else was said about

business except the apples. I left him at that time

and I did not see him again until in court here the

other day. I first told about this conversation to

Mr. Rogers, who has testified in this case, on a train

going to San Luis Obispo. I could not say whether it

was a week or two after the accident, and it was

before the trial in the Superior Court. Mr. Rogers

at that time was connected with the defendant but I

did not know it. The trial in the Superior Court ended

May 21st, 1919. I was living in Monterev at that

time. The next conversation I had regarding that

matter was with Mr. Thompson, the lawyer for de-

fendant. He came up to verify what Mr. Rogers

had told him I said. He asked me if I would make

an affidavit to that efifect and I did so. I was in Mont-

erey when I saw him.

RE-DIRECT EXAMINATION BY MR. FORD.

When I saw Mr. Rogers I was on m\- way to San

Luis Obispo to handle some fruit. I had been up in

Monterey off and on for sometime but my family

did not come up there until the last of June. I did

not give my address to defendant nor to Mr. Rogers.

At the time I talked to Mr. Rogers I was living at

Ventura and from Ventura I came down to Los An-

geles. I left Ventura before May, 1919, and have not

had mv home there since. I met Mr. Thompson in
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(Testimony of John Gilbert Piatt.)

July and he asked me about this accident and I told

him about it.

RE-CROSS EXAMINATION BY MR. STONE
I live at Monterey and have lived there since the

first of May. I buy and sell fish. Before that, I lived

in Los Angeles for about two months. I was in the

produce business for myself at that time. Prior to

that time, I was in Ventura for about a year, in the

produce business for myself. Prior to that time I was

in Oxnard for about a year, being in the produce

business. Prior to that time, I lived in Santa Barbara

four or five years in the fruit and produce business.

Thereupon the defendant rested.

EDWARD BLACKWELL, re-called as a witness

on behalf of plaintiif in rebuttal, testified as follows:

DIRECT EXAMINATION BY MR. STONE.
I have heard the statement of Mr. Piatt in regard

to the conversation. I was in the hospital at Ventura

twenty-nine days. I remember his visit there. He
was there once.

It was then and there stipulated in open court

that at the place of the accident it was not a closely

built up district or a business district either one,

within the meaning of the State Vehicle Law, but

that there were a bunch of cars that held Mexican

workingmen there.

INSTRUCTIONS TO THE lURY.

THE COURT: Gentlemen of the jury, it is my

duty to state to you the law of this case, and, when
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I state it, you are bound to follow what I say is the

law. If I am wrong, the Court of Appeals can set

the matter right very readily.

It is your province to determine the facts of the

case, and your determination of the facts is prac-

tically the end of the facts, because neither this court

nor the Court of Appeals will likely ever bother con-

cerning the facts of the case, when a jury has determ-

ined them. They are the end of that controversy.

Now most any judge will tell vou, who has had much

experience, that it is very frequently very much more

difficult to determine what the law is concerning a

case than to determine what the facts are; but I con-

cede that in this case the facts are very much more

difficult to determine than what the law is. The law

is very simple. There is one fact that I suppose

we are all certain of, and that is that there was an

accident up there about the 27th of November a year

ago. If you listen and pay attention to the evidence

on each side of this case, you will find that these

automobiles were seven feet apart when they struck

each other. Now, that is a very remarkable thing,

isn't it? Somebody in this case has been lying.

That is my opinion about it. There is no other way

to get to it.

Now the plaintiff brought this suit and claims that

the defendant was negligent in the operation of their

car by going too fast and getting on the wrong side

of the road; and the defendant denies that fact and

says that the plaintiff was guilty of contributor}- neg-

lio-ence. And then the defendant files a cross-corn-



140 American Film Company, Inc., a Corp., z>s.

plaint for the damage done to its car, and says that

the plaintiff was negligent, causing injury to the de-

fendant's car; and the plaintiff responds by denying

that fact and saying that the defendant was guilty

of contributory negligence, which I will define to you.

There is no controversy here about the injury of

these people. That is not for you to determine. The

only controversy is the damage that resulted from the

damage to these cars, and the action, of course, is

wholly based upon negligence.

Negligence is the omission to do something which

a reasonably prudent man, guided by those considera-

tions which usually regulate the conduct of human

affairs, would do, or is the doing of something which

a prudent and reasonable man would not do. It is

not intrinsic or absolute, but is always relative to some

circumstance of time, place or person. Negligence is

of no consequence unless it was the proximate cause

of the injury. A proximate cause of an injury is

that cause which, in natural and continuous sequence,

unbroken by any efficient intervening cause, produces

the injury, and without which the result would not

have occurred. It is the efficient cause, the one that

necessarily sets the other cause in operation. This

definition of negligence, as it relates to the cause of

an accident, applies alike to the defendant and to the

conduct of the plaintiff.

When I speak of the contributory negligence of

either the plaintiff or the defendant, I mean the kind

of negligence above defined.
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It is provided by section 20, subdivision (a), of the

California Vehicle Act, that on all occasions the driver

or operator of any vehicle in or upon any public high-

way shall travel upon tlie riirht i)ath of such hij:,di-

way, unless the road ahead on the left-hand side is

clear and unobstructed for at least one hundred yards

ahead, and not to travel more than thirty miles an

hour. A failure to comply with the law is negligence

of itself, and if this negligence caused the accident,

the violator of the law is liable, unless the injured

party was guilty of contributory negligence. The fact

that the law sets a limit to the speed of an auto on

a highway does not mean that a man has a right

to always run that fact. It all depends upon the

time, place and circumstances. The jury has a right

to determine any rate of speed is negligent, if the

time, place and circumstances justify such decision.

In this connection, you have a right to take into

consideration the rate of speed the autos were travel-

ing, and whether it was negligence not to slow down

in meeting a rapdily approaching auto.

For a breach of an obligation not arising from

contract, that is to say, in this case, for the negli-

gence of either party, the measure of damages is that

which will compensate for all the detriment proxim-

ately caused thereby, whether it could have been an-

ticipated or not. If the plaintiff is entitled to recover,

the measure of his recovery is what is denominated

compensatory damages, that is such sum as will

compensate him for the injury he has sustained. And

that same rule applies for the defendant, if you should
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find for the defendant upon the cross-complaint of

the defendant; exactly the same rule of damages pre-

vails. If you find that the plaintiff is entitled to re-

cover, you will follow the above rule as to the plain-

tiff. If you find the defendant is entitled to recover

on its cross-complaint, then you will follow the above

rule as to the defendant.

The damages which a party is entitled to recover

for injury to personal property is the reasonable

value of the damage. In this case if you find that

the plaintiff's automobile was damaged to such an

extent that it would not pay the plaintiff to have it

repaired, his damage would be the fair and reason-

able market value of the automobile just prior to the

accident, less its fair market value immediately after

the accident; or, in other words, you should assess

the damage to the car by reason of the accident.

The plaintiff is entitled to a fair and reasonable

amount for going to the place of accident for the

purpose of examining the automobile and determining

whether or not it could be repaired, and the plaintiff*

had a right to so determine w^hether or not it would

pay him to have it repaired.

You may also find for the plaintiff the fair and

reasonable amount for the loss of the use of his

automobile for a reasonable period of time during

which he might, by the exercise of ordinary diligence,

procure an automobile for the performance of such

services as he was engaged in performing with the car

that w^as injured.
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If you find for the defendant on its cross-complaint,

and against the plaintiff upon his complaint, you will

assess damage for the defendant at the difference

between the fair and reasonable market value of the

car just before the accident and just after the accident;

that is to say, what is the fair and reasonable cost

of repairing its car.

Now, gentlemen, forms of verdict will be handed

to you, and I have prepared three forms. One is a

verdict in favor of the plaintiff and against the de-

fendant, leaving a blank space for damages. Another

form is a form of verdict in favor of the defendant

upon the cross-complaint, and against the plaintiff,

and a blank space for damages. And then another

form, wherein neither recovers, and you may in this

case determine either one of those three forms of

verdict as suitable for this case, if you should so

find.

When you retire to consider of your verdict, elect

one of your number foreman, and when \'0u shall

have agreed upon the amount of damages or when you

shall have agreed upon a verdict, let the foreman sign

it and return it into court.

You cannot render a verdict unless you all agree

on the verdict.

Are there any exceptions, gentlemen?

MR. STONE: None on the part of the plaintiff,

your Honor.

MR. FORD: And none on the part of the de-

fendant.
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Whereupon, at the direction of the court, the jury

retired to deliberate upon its verdict, and thereafter

returned into court and rendered their verdict in

favor of the plaintiff and against the defendant, for

the sum of $1500.00. Thereafter, on the 2nd day of

January, 1920, a judgment based on said verdict was

entered in favor of plaintiff and against defendant^

for the sum of $1500.00, together with costs.

Thereafter, and within the time allowed by law,

defendant moved the above entitled court to set aside

the verdict of the jury and grant a new trial herein

on the grounds: (1st) That the evidence was insuffi-

cient to justify the verdict; (2nd) That the verdict

was against law; (3rd) Errors in law occurring at

the trial and excepted to by the defendant; and (4th)

That the verdict of the jury was excessive, which said

motion was denied by the court after it had been

argued by counsel on the 19th day of January, 1920,

to which ruling of the court denying said motion the

defendant excepted.

The foregoing sets forth all proceedings had or

taken and the substance of all evidence received upon

the trial of said action.

The defendant hereby proposes the above and fore-

going as its proposed bill of exceptions to be used

on the writ of error sued out herein, and does hereby

request that the same be signed, sealed, allowed and

certified by the Court.

Dated: January 29, 1920.

Ford &BoDKrN
Thompson &Robertson

Attorneys for Defendant.



(j idcon L. Moye 143

STIPULATION.

It is hereby stipulated and agreed by and between

the parties hereto that the foregoing has been agreed

upon as the bill of exceptions to be used upon the

writ of error herein, and that the foregoing bill (jf

exceptions contains substantially all the evidence in-

troduced at the trial of said cause.

It is further stipulated that the foregoing bill of

exceptions has been presented within the time allowed

by law, and that the same may be settled and allowed

by the Court as the bill of exceptions to be used upon

said writ of error, and that the same may be certified

by the Court to be correct.

March
Dated : January 2, 1920.

C. L. KiLGORE

Duke Stone By CLK.

Attorneys for PlaintilT.

By L Roeder.

Ford &Bodkin

Thompson &Robertson

Attorneys for Defendant.

ORDER.

The foregoing bill of exceptions to be used on

writ of error is hereby settled and allowed and certified

to be correct, and it is ordered that the same be filed

as the bill of exceptions to be used on the writ of error

herein.

Dated this 2nd day of March, 1920.

Trippet

United States District Judge.
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[Endorsed]: ORIGINAL No. 754 IN THE Dis-

trict Court OF THE UNITED STATES In and for

the Southern District of California SOUTHERN
DIVISION GIDEON L. MOYE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation, Defendant DEFENDANT'S
PROPOSED BILL OF EXCEPTIONS Received

copy of the zvithin Defts proposed Bill of Exceptions

this 16th day of February 191 20 CLKilgore &
Duke Stone Attorney for Plaintiff Lodged Feb. 16

1920 CHAS. N. WILLIAMS, Clerk By RSZim-

merman Deputy Clerk Engrossed and FILED MAR
2 1920 CHAS. N. WILLIAMS, Clerk By RSZim-

merman. Deputy Clerk FORD & BODKIN 410-

413 H. W. HELLMAN BLDG. LOS ANGELES,
CAL. MAIN 767 Attorneys for Defendant.
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ORIGINAL.
IN THE DISTRICT COURT OF THE UNITED

STATES, SOUTHERN DISTRICT OF
CALIFORNIA, SOUTHERN

DIVISION.

GIDEON L. MOYE, ) No. 754.

(

Plaintiff, )

(

vs. ) PETITION FOR
(WRIT OF ERROR.

AMERICAN FILM COM- )

PANY, INCORPORATED, a (

corporation, )

(

Defendant. )

To the Honorable Oscar A. Trippet, Judge of the

District Court aforesaid.

Comes now defendant, American Film Company, In-

corporated, a corporation, by its attorneys, Messrs.

Ford and Bodkin and Thompson and Robertson, and

respectfully shows that on the 31st day of December,

A. D. 1919, a jury duly impanelled found a verdict in

the sum of $1500.00 against your petitioner and in

favor of the plaintiff, Gideon L. Moye, and upon said

verdict a final judgment was entered on the 2nd day

of January, 1920, against your petitioner, defendant.

Your petitioner feeling itself aggrieved by said

verdict and judgment entered thereon as aforesaid,

hereby petitions the Court for an order allowing

it to prosecute a writ of error to the United States
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Circuit Court of Appeals for the Ninth Circuit under

the laws of the United States in such cases made

and provided.

WHEREFORE, in consideration of the premises

your petitioner prays that a writ of error be issued

in his behalf to the United States Circuit Court of

Appeals for the Ninth Circuit, sitting at San Francisco,

State of California, in said Circuit, for the correction

of the errors complained of, an assignment of which

errors accompanies this petition; that said writ of

error be allowed and that an order be made fixing

the amount of security to be given by the plaintiff

in error, conditioned as the law directs, and upon giving

such bond as may be required, that all further pro-

ceedings may be suspended until the determination

of said writ of error by said United States Circuit

Court of Appeals for the Ninth Circuit.

Ford &Bodkin

Thompson &Robertson

Attorneys for Defendant, American

Film Company, Incorporated, a cor-

poration, and Plaintiff in Error.

[Endorsed] : ORIGINAL. No. 754. IN THE District

Court OF THE UNITED STATES In and for the

Southern District of California SOUTHERN DIVI-

SION GIDEON L. MOYE, Complainant vs. AMER-
ICAN FILM COMPANY, INCORPORATED, a cor-

poration. Defendant PETITION FOR WRIT OF
ERROR. Received copy of the zvithin petition this 16

day of February 19 20 CH.Kilgore &Duke Stone Attor-

ney for Plaintiff FILED FEB 16 1920 CHAS. N.
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WILLIAMS, Clerk By RSZimmcrman Deputy

Clerk FORD & BODKIN 410-413 H. W. HKLL-
MAN BLDG. LOS ANGELES, CAL. MAIN 767

Attorneys for Defendant.

ORIGINAL.
IN THE DISTRICT COURT OF THE UNITED

STATES, SOUTHERN DISTRICT OF
CALIFORNIA, SOUTHERN

DIVISION.

GIDEON L. MOVE,

Plaintiff,

vs.

AMERICAN FILM COM-
PANY, INCORPORATED, a

corporation,

Defendant.

No. 754.

ASSIGNMENT OF
ERRORS.

Comes now the above named defendant, and makes

and files herein the following assignment of errors

upon which and upon each of which it will rely upon

its prosecution of the writ of error in the above entitled

cause from the judgment in favor of the plaintiff above

named and against the defendant above named, which

said judgment was heretofore entered herein on the

2nd day of January, 1920.

I.

The court erred in overruling the defendant's objec-

tion to and admitting testimony offered by plaintiff
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by which plaintiff, who was not present at the time

of the accident, testified to his conclusions that the

automobile of the plaintiff turned over. For the

purpose of eliciting this testimony plaintiff's counsel

propounded the following questions to him:

"O BY MR STONE: Could you tell from the

marks and surroundings as to whether or not it had

turned over?

A Yes sir.

MR FORD: We object to that as calling for a

conclusion of the witness.

THE COURT: Well, do you claim it did not turn

over, Mr Ford?

MR FORD: I don't know just exactly how it did.

I will draw my conclusions from the marks that were

there, and argue to the jury. I don't think this wit-

ness has a right to testify - -

THE COURT: I will overrule your objection.

MR FORD: Exception.

A Yes, it turned over. The car pretty near changed

ends with itself. The wheel went dowoi, and it went

right over on the top, and then half over on the wheels.

That is where it stopped, on the wheels, - - pretty near

once and a half.

MR FORD : I move to strike out the answer on

the ground it is a conclusion.

THE COURT: The last statement will be stricken

out, 'It went over once and a half.' If it landed on

its wheels, certainlv that could not be so/^
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11

The court erred in overruling defendant's objection

to and admitting testimony offered by plaintiff by

which plaintiff proposed to show the condition of the

road and certain marks thereon two days after the

accident, without laying a proper foundation to show

that said road was in the same condition on said day

as it was immediately following the accident. For the

purpose of eliciting this testimony, counsel for plaintiff

propounded the following questions to one Herman

Eilers

:

"Q Where were those marks, with reference to the

center of the highway?

MR FORD: Objected to on the ground no fimda-

tion has been laid showing the marks were in the same

condition on that day, - - too remote.

THE COURT: The objection will be overruled.

MR KILGORE: Answer the question. Mr. Re-

porter, read the question, please, sir.

MR FORD: Take an exception.

(Question read).

A Where were they?

Q BY MR. KILGORE: Where in the highway

were thev with reference to the center, to the right

of the road or to the left?

A Towards the right."

HI

The court erred in overruling defendant's objection

to and admitting testimony offered by plaintiff by which

plaintiff proposed to have said Herman Eilers testify

to his conclusion that certain marks which he did
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not observe immediately following the accident but

which he saw two days following the accident were

freshly made marks and for the purpose of eliciting

this testimony counsel for plaintiff propounded the fol-

lowing questions to said witness:

''O Those marks, or that mark to which you Tiave

just testified, was it a freshly made mark on the

highway ?

A Yes sir.

MR FORD: We object to that as calling for a

conclusion of the witness.

THE COURT: Objection overruled.

MR. FORD: Exception.'^

"O Did you notice any tracks or marks on the

dirt to the right side of the highway?

MR. FORD : Going north or south ?

A Yes.

MR. KILGORE: Going South. And were they

fresh ?

MR. FORD : Objected to as calling for a conclu-

sion of the witness.

A Yes.

THE COURT: Overruled.

MR. FORD: Exception.

MR. KILGORE: Answer the question.

A. Yes, they were fresh.
'^

IV

The court erred in denying defendant's motion to

strike out the answer of said witness, Filers, to the

effect that the marks that he saw^ upon said highway

were the marks of the tires of the automobile in which
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he was a passenger, which motifni was made upon

the ground that it was a conchision of the witness.

For the purpose of ehciting this testimony, counsel

for plaintiff propounded the following questions to

said witness:

"0 Describe what those marks were, wliat they

were like?

A They were oflF of the - - you mean the mark

on the pavement or off of the highway in the dirt?

O Ofif of the highw'ay, to the right, in the earth.

A They were the marks of the rear tire on the

machine I was in.

O The marks of the tires of the machine you

were in?

A. Yes.

MR. FORD: I move to strike that out as a con-

clusion of the witness and not responsive to the

question.

THE COURT: Overruled.

MR. FORD : Exception.

THE COURT: I understood him to say it looked

like it. Isn't that right?

V
That the court erred in denying defendant's motion

to set aside the verdict of the jury and to grant

defendant a new trial herein on the grounds set forth,

to-wit

:

(1) That the evidence was insufficient to justify

the verdict;

(2) That the verdict was against law;
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(3) Errors in law occurring at the trial and ex-

cepted to by the defendant;

(4) That the verdict of the jury was excessive.

That the following is a statement of the proceedings

on motion to set aside the verdict of the jury and to

grant a new trial to defendant:

"Thereafter, and within the time allowed by law,

defendant moved the above entitled court to set aside

the verdict of the jury and grant a new trial herein

on the grounds: (1st) That the evidence was insuffi-

cient to justify the verdict; (2nd) That the verdict

was against law; (3rd) Errors in law occurring at

the trial and excepted to by the defendant; (4th)

That the verdict of the jury was excessive, which

said motion was denied by the court after it had been

argued by counsel on the 19th day of January, 1920,

to which ruling of the court denying said motion the

defendant excepted."

WHEREFORE, the defendant prays that for said

manifest errors the judgment of the District Court

should be reversed; that said District Court be di-

rected to enter judgment for the defendant; that the

action be dismissed as to defendant and that defendant

recover its costs herein incurred and for such other

and further relief as to the court may seem proper

in the premises.

Ford &Bodkin

Thompson &Robertson

Attorneys for Defendant.

[Endorsed]: ORIGINAL. No. 754 IN THE
District Court OF THE UNITED STATES In and
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for the Southern District of Cahfornia SOUTHERN
DIVISION GIDEON L. MOVE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation. Defendant ASSIGNMENT OF
ERRORS. Received copy of the within assignment of

errors this 16th day of February 7920. CL.Kilgore &
Duke Stone Attorney for Plaintiff. FILED FEB 16

1920 CHAS. N. WILLIAMS, Clerk By RSZimmer-

man Deputy Clerk FORD & BODKIN 410-413 H. \V.

HELLMAN BLDG. LOS ANGELES, CAL. MAIN
767 Attorney for Defendant.

ORIGINAL.

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF

CALIFORNIA, SOUTHERN
DIVISION.

GIDEON L. MOVE, )

( No. 754.

Plaintiff, )

(ORDER ALLOWING
vs ) WRIT OF ERROR,

(FIXING BOND, ETC.
AMERICAN FILM COM- )

PANY, INCORPORATED, (

a corporation, )

(

Defendant. )

This matter having come on this day regularly

to be heard, upon the application of the defendant by

its attorneys, for the allowance of a writ of error
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upon its petition presented to the Court, praying for

the allowance of a writ of error on the assignment

of errors intended to be urged by it, and further

praying that an order be made fixing the amount

of security to be given by said defendant, the plaintifif

in error, conditioned as the law directs, and further

praying that upon giving such bond that all further

proceedings may be suspended until the determination

of said writ of error by the United States Circuit Court

of Appeals for the Ninth Circuit;

WHEREFORE, it is ordered that said writ of

error be, and the same is hereby allowed upon de-

fendant furnishing bond according to law in the sum

of $2000.00; and it is further ordered that upon

giving such bond all further proceedings may be sus-

pended, and execution on the judgment herein entered

against said defendant may be stayed until the de-

termination of said writ of error by said United

States Circuit Court of Appeals for the Ninth Circuits

Trippet

District Judge.

Dated: February 9th, 1920.

Approved as to form as provided in Rule 45..

February
Dated: January 16th, 1920.

C.L.Kilgore and

Duke Stone

By CLKilgore

Attorneys for PlaintiflF.

[Endorsed]: ORIGINAL. No. 754 IN THE Dis-

trict Court OF THE UNITED STATES In and for
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the Southern District of California SOUTHERN
DIVISION GIDEON L. MOVE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation, Defendant ORDER ALLOW-
ING WRIT OF ERROR, FIXING BOND, ETC
FILED FEB 17 1920 CHAS. N. WILLIAMS, Clerk

By RSZimmerman Deputy Clerk FORD & BODKIN
410-413 H. W\ HELLMAN BLDG. LOS ANGELES,
CAL. MAIN 767 Attorneys for Defendant.

ORIGINAL.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN
DIVISION.

GIDEON L. MOVE, ) No. 754.

(

Plaintiff, )

(

vs ) BOND ON
(WRIT OF ERROR.

AMERICAN FILM COM- )

PANY, INCORPORATED, a (

corporation, )

(

Defendant. )

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned corporation, Massachusetts

Bonding and Insurance Company A Cori)oration of

Boston, ;Mass. organized and existing under and by

virtue of the laws of the State of Massachusetts, and
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duly authorized to transact business in the State of

CaHfornia, is held and firmly bound unto Gideon L.

Moye, the plaintiff herein, in the full and just sum of

$2,000.00, to be paid to the said Gideon L. Moye, his

administrators, executors or assigns, to which pay-

ment well and truly to be made, the undersigned binds

itself, its successors and assigns by these presents.

Signed and dated this 28th day of January, 1920.

W^HEREAS, lately at a regular term of the Dis-

trict Court of the United States, for the Southern

District of California, Southern Division, sitting at

Los Angeles, State of California, in said district, in an

action pending in said Court between Gideon L. Moye,

as plaintiff, and American Film Company, Incorpor-

ated, a corporation, as defendant. Cause No. 754 Civil,

on the Law Docket of said Court, final judgment was

rendered against the said American Film Company,

Incorporated, a corporation, for the sum of $1500.00,

together with plaintiff's cost of action taxed in the

sum of $82.15, and the said American Film Company,

Incorporated, a corporation, has obtained a writ of

error and filed a copy thereof in the Clerk's office

of the said Court to reverse the judgment of the said

Court in the aforesaid action, and a citation directed

to the said Gideon L. Moye citing him to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, to be holden at San

Francisco, in the State of California, according to

law^, within thirty days from the date hereof.

Now, the condition of the above obligation is such

that if the said Am-erican Film Company, Incorporated,
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a corporation, shall prosecute its writ of error to

effect, and answer all damag-es and costs, if it shall

fail to make its plea good, then the above obligation

to be void, else to remain in full force and virtue.

Massachusetts Bonding and Insurance Company

A Corporation of Boston, Mass.

(Seal) By CHESTER S. VANBRUXDT
Its Attorney-in-Fact.

It is hereby stipulated that the amount of the fore-

going bond, to-wit, the sum of $2,000.00, is sufficient,

aft4 the execution e^ sai4 head^ of afty similar bond

herein by American Film Company, incorporated, a

corporation, is hereby expronnly waived by the ])laintifY,

Gideon Lr Moye.
C. L. Kilgore

Duke Stone

By C L. Kilgore

Attorneys for Plaintiff.

Examined and recommended for approval,

as provided in Rule 29.

Henry GBodgin

Attorney.

I hereby approve the foregoing bond,

dated the 17 dav of January , 1920.

Feb
Trippet

District Judge.

STATE OF CALIFORNIA
> ss.

County of Los Angeles,

On this 28th day of January, A. D., 19720. before

me, E. C. Rose, a Notary Public in and for the County

of Los Angeles,
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personally appeared Chester S. Van Brundt,.

Attorney in Fact of the Massachusetts Bond-

ing and Insurance Company, to me personally

known to be the individuals and officers de-

, ,
scribed in and who executed the within in-

strument, and they each acknowledged the

: execution of the same, and being by me duly

sworn, severally and each for himself de-

poseth and saith, that they are the said officers

of the Company aforesaid, and that the seal

affixed to the within instrument is the cor-

porate seal of said Company, and that the

said corporate seal and their signatures as

such officers were duly affixed and subscribed

to the said instrument by the authority and

direction of the said corporation.

IN WITNESS WHEREOF, I have here-

unto set my hand and affixed my official seal

at my office in the City of Los Angeles,.

County of Los Angeles the day and year

first above written.

ECRose (Seal)

Notary Public in and for the County

of Los Angeles State of California.

[Endorsed] : ORIGINAL. No. 754 IN THE Dis-

trict Court OF THE UNITED STATES In and

for the Southern District of California SOUTHERN
DIVISION GIDEON L. MOVE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation, Defendant BOND ON WRIT
OF ERROR. FILED FEB 17 1920 CHAS. N. WIL-
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LIAMS, Clerk By RSZimnicnnan Deputy Clerk

FORD & BODKIN 410-413 II. W . HI£LLMAN
BLDG. LOS ANGELES, CAL. MAIN 767 Attorneys

for Defendant.

ORIGINAL.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN
DIVISION.

GIDEON L. MOVE, )

(

Plaintiff, )

( PRAECIPE FOR
vs. ) TRANSCRIPT OF

( RECORD.
AMERICAN FILM COM- )

PANY, INCORPORATED, a (

corporation, )

(

Defendant. )

To the Clerk of the United States District Court,

For the Southern District of California.

Southern Division.

You will please prepare a transcript of the com-

plete record in the above entitled cause to be filed in

the office of the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit under the

writ of error hereinbefore allowed, and include in
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said transcript the following proceedings, pleadings,

records, papers and files, to-wit:

Jiidginent Roll,

Bill of Exceptions, and order allowing the same,

Petition for writ of error.

Assignment of errors,

Bond, and order approving the same,

Order allowing writ of error.

Writ of error,

Citation in error,

Praecipe for transcript,

Notice of filing Praecipe for transcript,
'

and all other records, entries, pleadings, proceedings,

papers and files necessary or proper to make a com-

plete record upon said writ of error in said cause,

said transcript to be prepared as required by law,

the rules of this court, and the act of February 13,

1911, (3 U.S.Comp. Stats.1916, Sec.1656).

Ford &Bodkin

Thompson &Robertson

Attorneys for Defendant.

March 5

Dated : February ^^ 1920.

[Endorsed]: ORIGINAL. No. 754 IN THE Dis-

trict Court OF THE UNITED STATES In and

for the Southern District of California SOUTHERN
DIVISION GIDEON L. MOVE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation. Defendant PRAECIPE FOR
TRANSCRIPT OF RECORD. FILED MAR 5 1920
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CHAS. N. WILLIAMS, Clerk By RSZimmcrman
Deputy Clerk FORD & BODKIN 410-413 H. W.
HELLMAN BLDG. LOS ANGELES, CAL. MAIN
767 Attorneys for Defendant.

ORIGINAL.
IN THE DISTRICT COURT OF THE UNITED

STATES, SOUTHERN DISTRICT OF
CALIFORNIA SOUTHERN

DIVISION

GIDEON L. MOVE,

Plaintiff,

vs.

AMERICAN FILM COM-
PANY, INCORPORATED,
a corporation,

Defendant.

No. 754.

NOTICE OF
FILING PRAECIPE.

To Plaintiff above named, and Messrs. Duke Stone

and C. L. Kilgore, his attorneys:

You, and each of you, will please take notice that

5th March

on the 9th day of February, 1920, the above named

defendant filed with the clerk of the above entitled

court, a Praecipe for the record to be transmitted to

the United States Circuit Court of Appeals for the

Ninth Circuit on writ of error sued out in the above
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entitled cause, a copy of which Praecipe is herewith

served on you.

5th March
Dated this 9th day of February, 1920.

Ford &Bodkin

Thompson &Robertson

Attorneys for Defendant.

Receipt of a copy of the within notice and a copy of

the Praecipe is hereby acknowledged this 5th day of

March
February, 1920.

CL.Kilgore and

Duke Stone

Attorneys for Plaintiff.

[Endorsed] : ORIGINAL. No. 754 IN THE Dis-

trict Court OF THE UNITED STATES In and for

the Southern District of California SOUTHERN
DIVISION GIDEON L. MOVE, Complainant vs.

AMERICAN FILM COMPANY, INCORPOR-
ATED, a corporation, Defendant NOTICE OF FIL-

ING PRAECIPE. FILED MAR 24 1920 CHAS.

N. WILLIAMS, Clerk By RSZimmerman Deputy

Clerk FORD & BODKIN 410-413 H. W. HELL-
MAN BLDG. LOS ANGELES, CAL. MAIN 767

Attorneys for Defendants.
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IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT

OF CALIFORNIA
(Southern Division)

GIDEON L. MOYE,
Plaintiff,

vs. No. 754 Civil.

AMERICAN FILM COM-
PANY, INCORPORATED, a

corporation.

Defendant.

I, CHAS. N. WILLIAMS, Clerk of the United

States District Court for the Southern District of

California, do hereby certify the foregoing volume con-

taining pages, numbered from 1 to /( ^ inclusive,

to be the Transcript of Record on Writ of Error in

the above-entitled cause, as printed by the Plaintiff in

Error and presented to me for comparison and cer-

tification, and that the same has been compared and cor-

rected by me and contains full, true and correct copies

of the Citation on Writ of Error, W>it of Error, Com-

plaint, Notice of Petition for Removal and Approval

of Bond, Petition for Removal, Order Granting Motion

for Removal, Bond on Removal, Answer, Cross-Com-

plaint, Answer to Cross-complaint, Subpoena and Re-

turns, Amendment to Answer to Cross-complaint, Min-

utes of Court, Judgment, Clerk's Certificate to Judg-

ment Roll, Bill of Exceptions, Petition for Writ of

Error, Assignment of Errors, Order Allowing Writ

of Error. Fixing Bond, etc., Bond on Writ of Error,
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Praecipe for Transcript of Record, and the Notice of

Filing Praecipe.

I DO FURTHER CERTIFY that the fees of the

Clerk for comparing, correcting and certifying the

foregoing Record on Writ of Error, amount to
,

and that said amount has been paid me by the Plaintiff

in Error herein.

IN TESTIMONY WHEREOF, I have hereunto set

my hand and affixed the Seal of the District

Court of the United States of America, in

and for the Southern District of California,

Southern Division, this day of

in the year of our Lord One Thousand Nine

Hundred and Twenty, and of our Independ-

ence the One Hundred and Forty-fourth.

CHAS. N. WILLIAMS,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.


